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Abstract
Necessity  oversteps  law  and  eclipses  all  boundaries.  It  has
different  shades  of  meanings.  In  political  and  legal  sphere  it
carries different undercurrents. If law springs from the fountain
of necessity, then question of law crops up. Necessity is justified
when pressure of circumstances compel to adopt certain course
of  action.  Islam also  allows  digression  from strict  adherence
where the extremity of circumstances demands so. The verses
from the Holy Koran and sayings of the Holy Prophet (S.A.W)
also establish that  in  case  of  necessity  expediency should be
preferred. The Islamic Fiqah admits the hardships of people. It is
not  in  the  incontrovertible  compartment  that  does  not  allow
admittance  in  its  precincts.  The  English  Law  also  does  not
disown the concept  of  necessity.  There  are  innumerable  case
laws  which  may  be  quoted  to  bring  to  light  the  concept  of
necessity in English Law. The rule of “Salus Pouli Est Suprema
Lex” takes place which allows a state to take any action for the
welfare of its citizens. Constitutional Law of England owes a lot
to  the  Doctrine  of  Necessity.  It  played  vital  role  in  its
development.  Bracton  in  his  book,  “De  Legibuset
Conuetudinibus Anglae” (of Laws and Customs of England) has
stated some maxims which are oft-quoted and give foundation to
present day philosophy of law and political science. “Id Quod
Alias Non Est Licitum, Necessitas Licitum Facit” (That which
otherwise  is  not  lawful,  necessity  makes  it  lawful)  “Salus
Republicae Est Suprema lex” (Safety of the state is the supreme
law). The Individual necessity and collective necessity are two
principles of law of Necessity. The individual Necessity may be
termed as “Self Defense” and collective necessity may be called
as  “State  Necessity”.  Hans  Kelsen  offered  theory  of  ‘Legal
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Positivism’  or  ‘Pure  Theory  of  Law’  in  his  book  ‘General
Theory of  Law and State’.  Kelsen’s  theory  was  non-political
(apolitical),  pure  and  positivistic.  Owing  to  this  theory,  the
judges  accepted  the  legality  of  successful  revolutions.  Hans
kelsen argued that law should be dealt  as the law on specific
subject is and as it ought to be and it should also be free from all
variable  factors  e.g.  sociology,  politics,  history and ethics.  In
other  words,  it  should  be  ‘pure  law’.  As  per  contention  of
Kelsen, the knowledge of law means knowledge of ‘norms’. For
him, ‘law is a primary norm, which stipulates the sanction.

What is Necessity
Necessity is regarded as the mother of invention. Generally, it is

also said that the Necessity is beyond Law. It transcends law and has no
boundaries. If, necessity is treated as a source of law, it would give rise
to certain questions of law. For instance, it’s meaning, nature and whom
to make a judge of the law of Necessity. 

In order to transpire the intricacies, it is important to dilate upon 
the concept of Necessity and Law of Necessity as well. Prima facie, the 
word Necessity has different shades of meanings. But, in a politico-legal
sphere, it has different connotations.

Necessity is that which is unavoidable, or absolutely requisite;
inevitable  or  indispensable.  It  is  the  condition  of  being  needy,  or
necessitous; pressing need or want1.

Necessity must be real, immediate and urgent and serves as a
state  or  condition  imperatively  demanding  relief2.The  term  necessity
refers to the presence or pressure of circumstances that justify or compel
a certain course of action; especially; a need to respond or react to a
dangerous situation by committing a criminal act: an affirmative defense
originating in common law that the defendant had to commit a criminal
act because of the pressure of a situation that threatened a harm greater
than that resulting from the act3.

In  criminal  law the  word  Necessity  has  been  explained  as  a
justification defense for a person who acts in an emergency that he or
she didn’t create and who commits a harm that is less severe than the
harm that would have occurred but for the person’s action. For instance,
a mountain climber lost in a blizzard can assert necessity as a defense to
theft  of  food and blankets from another’s  cabin.  It  is  also termed as

11 Webster’s Dictionary
2 http:// en.wikitionary.org
3 Words and phrases,1976 ed, vol. 28p. 437Merriam – Webster’s dictionary of law, 1996 Merriam –
Webster, Inc.
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choice of evils; duress of circumstances; lesser- evils defense. Manifest
necessity is a sudden and overwhelming emergency, beyond the court’s
and parties’  control,  that  makes  conducting a  trial  or  reaching  a  fair
result impossible and that therefore authorizes the granting of a mistrial.
The standard of manifest necessity must be met to preclude a defendant
from successfully raising a plea of former jeopardy after a mistrial.

Moral necessity arises from a duty incumbent on a person to act
in a particular way. Physical necessity involves an actual, tangible force
that compels a person to act in a particular way.

In a private necessity the personal interests of defendant’s are
involved  and  thus  provide  a  limited  privilege.  For  example,  if  the
defendant harms the plaintiff’s dock by keeping a boat moored to the
dock during a hurricane, the defendant can assert private necessity but
must compensate the plaintiff for the dock’s damage.
Whereas, public necessity is a necessity that involves the public interest
and thus completely excuses the defendant’s liability. For instance, if the
defendant destroys the plaintiff’s dock to stop the spread of a fire that
threatens the town, the defendants can assert public necessity4.

ISLAM AND THE LAW OF NECESSITY
The aim of this legal canon is to ensure proper conduct of the

human beings in a society so as to benefit one another. The religion of
Islam has elasticity and gives allowance for a departure from the strict
adherence,  observance and application of its  legal  principles  in  cases
where  severe  necessity  warrants.  The  canon of  public  welfare  (salus
Populi Est suprema Lex) runs from the Islamic concept of necessity. The
expediency as a principle is practiced by Islam wherever required. There
are innumerable instances which may be quoted to prove it. Where it
was found by the Holy Prophet (S.A.W) and His caliphs that the Quranic
injunction may cause great hardship and mischief instead of curing a
disease, its enforcement was temporarily abandoned on the ground of
expediency. Therefore, the western concept of the doctrine of necessity
does not match with the Islamic concept of the necessity5.

In fact, the doctrine of necessity has its roots from the following 
verses of the Holy Koran. 

4 Black’s law dictionary,       p.1059
5 Muhammad Afzal cheema J, Nusrat Bhutto’s case, PLD 1977 SC 657
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SURAH AL-INAAM PART VI VERSE NO. 11
“He hath dilated to you in detail what is forbidden except under

compulsion of necessity”.

SURAH AL-NEHAL PART XVI VERSE NO. 115
“He hath only stopped you from eating meat of dead, blood and 

the flesh of swine…. But if one compelled under Necessity not crossing 
due limits, then God is forgiving and the Most Merciful”.
SURAH AL-BUQRA PART II VERSE NO. 173

“If one is forced by Necessity, without lawful disobedience, nor
transgressing limits then he is free from guilt,  god is forgiving, Most
Merciful”.

SURAH AL-MAIDA PART V VERSE NO. 4
“The meat of dead, blood, the flesh of swine, and that on which

name of  some other  beside Allah has  been invoked…. But  if  one is
compelled by the hunger, and has no resort to crossing the limits, God is
forgiving and the Most Merciful”.

The above verses of the Holy Koran explain that it is Necessity
on the basis of which the forbidden things also fall in the permissible
limits. The Holy Koran is replete with such examples at length. These
are legal excuses which exempt from legal duties, e.g., lunacy, ailment,
duress, minority, ignorance and forget fullness. Besides these examples,
there  are  certain  other  instances  where  prohibited  things  fall  in  the
permissible precinct: a hungry person to eat the meat of dead animal,
permission to take wine in order to quench the thirst. Islamic fiqh is not
in the water -tight compartments not to address the hardships of people
facing problems.

Hardship does not refer to luxury. The allowance or laxity from
defined  path/  rules  and  regulation  is  provided  in  the  case  where
Necessity occurs. Difficulty is the cause for easiness and in urgent times
laxity must be given6.   

Bai  bil-wafa  or  redeemable  sale  is  a  transaction  which  was
introduced  to  help  the  people  trapped  in  a  heavy  debt.  The  rule  of
Necessity and Need has been treated as a source of law by Fitzgerald7.

“Necessity  transcends  law”  is  a  general  notion  and  can  be
applied  to  cases  of  utmost  urgency.  The  soldier  on  a  horse  back  is
allowed to pray prayer  in  his  saddles.  Fasting in  the  Holy month of
Ramadan is  obligatory  upon Muslims  as  explicitly  enunciated  in  the
Holy  Koran,  but  exemption  is  allowed  to  a  Muslim  in  a  journey.

6 Muslehuddin Dr. Muhammad,  Islamic Jurisprudence and the Rule of Necessity and Need, 1975. p.60
7 Fitzgerald, Nature and Source of Sharia in Law in the Middle East, p.102.
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Likewise, a Muslim facing starvation is allowed to feast upon forbidden
things so as to keep his body and soul together.  

Formulation of Juristic Principles
The  Muslim  jurists  have  formulated  the  following  principles

from the verses of the Holy Koran narrated above:-
1. If confronted with two evils, the evil with lesser magnitude be

chosen.
2. It  is  Necessity  that  permits  the  things  which  are  otherwise

prohibited.
3. In order to avoid harm of general character the specific harm

may be borne.
4. Prevention  of  greater  harm  may  be  made  by  harm lesser  in

gravity.
5. Prevention  of  harm  is  more  important  as  compared  to  the

achievement of good.
6. Shariah  law  gives  more  importance  to  the  compliance  of

prohibitions  instead  of  observance  of  the  positive
commandments.

Limitations to the Concept of Necessity
The  rule  of  Necessity  has  certain  limitations.  It  cannot  be

applied  with  freedom.  Given  below are  conditions  which  must  exist
before the rule of Necessity may be invoked.

1. Forbidden things may be adopted only if  it  is driven by
Necessity.

2. Only that restricted access is made to forbidden things as is
necessary to keep body and soul together.

3. In adopting the forbidden things the desire should not be to
infringe upon the limits prescribed by ALLAH.

There is general presumption that rule of Necessity is limited in
its scope. Therefore, the same cannot serve as an independent source of
law. But there is no truth in it. The rule is always there to fulfill  the
needs as and when they arise.

Application of the concept of necessity in English law
The  concept  of  Necessity  in  English  Law is  not  alien.   The

concept of Necessity in Criminal Law has been engraved in such manner
as it defends the same.
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The case of R vs. Dudley and Stepehens8  may be cited to elicit
the concept of Necessity in English Law.

The two seamen killed a cabin boy of a wrecked ship.  They
were stranded in open boat with no food for more than twenty days.
When faced with death due to starvation, these seamen had no choice
except kill a cabin boy under the circumstances warranting Necessity.
When these seamen were rescued, their trial was carried for a murder of
a cabin boy. The court awarded six months punishment to the seamen
instead  of  giving  death  sentence  under  the  shelter  of  Doctrine  of
Necessity.  The judge Lord Coleridge suggested that  the accused may
have acted under the stress of Necessity. The extent to which Necessity
may be a defense to a certain act  of  an individual  depends upon the
nature of every case.

The  executive  has  the  authority  to  take  away  the  physical
possession of a property of a citizen in circumstances where the rule
“Salus Pouli Est Suprema Lex” is applicable. This act may be carried
out without making the compensation, unless by statute it is provided.
The  Crown,  in  May  1916,  acting  under  the  Law of  Necessity  took
physical  possession of hotel  in order to house personnel  of  the Head
Quarters Royal Flying Corps. The act of Crown held justified keeping in
view the Law of Necessity. But, it was also held that the owners of a
hotel  were  entitled  for  compensation  under  Defense  of  Realm
Consolidation Act, 19149.

The  Defense Regulations  1939 of  the  United Kingdom is  an
excellent  example  of  a  Maxim  “Salus  Populi  Est  Suprema  Lex”.
According to this Act, the government had power to make “Preventive
Detention” of persons holding hostile assembley10.

Constitutional  Law of England owes a lot  to  the Doctrine of
Necessity. It played vital role in its development. Some instances have
been provided hereunder to elicit this point;

1) The Governor of Madras during the British Raaj on India,
acted  illegally  by  refusing  to  accept  the  demands  of
councilors  for  recounting  of  votes.  The  councilors,  in
retaliation locked the Governor for more than eight months
and carried on the business of the government themselves.
In a trial, the councilors put up defense under the Law of

8 (1884) 14 QBD 273
9 Attorney General Vs. D Keyser’s Royal Hotel 1920 A C 50
10 Liversidge Vs. Anderson 1942 A C 206
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Necessity. Lord Mansfield justified the action of councilors
legal under the Law of Necessity11.

2) On 12th Feb  1689,  the  parliament  had handed the British
Crown to William III by breaking the line of succession12. 

In  1649,  King  Charles  I  was  murdered  and  his  infant  son
continued  to  reign  for  eleven  years.  The  Convention  Parliament
proclaimed him as King in May 1660. The assembly of the parliament
was illegal because it was assembled without the authority of King. 

Under the law of Necessity, joseph Chitty holds the assembly on
both above stated cases as legal13.

Evolution of the concept of necessity
It took a lot of time to the political philosophers and jurists of

different  centuries to develop the Doctrine of Necessity.  This is  how
they made valuable contributions to the development of this doctrine.
Bracton14 in his book, “De Legibuset Conuetudinibus Anglae” (of Laws
and Customs of England) has stated following maxims which are oft-
quoted  and  give  foundation  to  present  day  philosophy  of  law  and
political science.
# “Id Quod AliasNon Est Licitum, Necessitas Licitum Facit” 
          That which otherwise is not lawful, necessity makes it lawful.
#    “Salus Populi Suprema Lex”
            Safety of the people is the supreme law.
#       “Salus Republicae Est Suprema lex”
          Safety of the state is the supreme law.

The law of civil or state necessity and law of natural necessity
are part of the statutes of various countries now-a-days. The principle
underlying the above maxims is part of the law.

Broom says  that  the  maxim of  “salus  pouli  suprema  lex”  is
based on the notion that every individual of a society should understand
that  his  individual  welfare,  life,  liberty  and  property  etc  may  be
sacrificed for the good of general public15.

Justice Darling mentioned the maxim of “Salus Populi Suprema
Lex” in a case viz, Arbitration between Shipton, Anderson & Co. and

11 R Vs. Stratton and others (1779) 21 St. Tr.1222
12 Maitland, The Constitutional History of England 1948 ed.
13 Barrister A.G. Chaudhry, Lectures On constitutional law.
14 Hernicus De Bracton, De Legibus Et Consuetudinibus Angliae,G.E. Woodvine (4 vols) New
15 Haven: Yale Historical Publications. 1915-1942,Folio 247 A (vol. 3, P.231)  Broom’s legal 
maxims, 10th ed.
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Harrison Brothers & Co16 as  not  only good piece of law but  also as
“essential law”. In this case, the owner sold a parcel of wheat lying in a
ware house in Liver Pool in September, 1914. The wheat was sold upon
the terms of “cash payment within seven days”. Before the wheat could
have been delivered to the buyer, it was requisitioned by His Majesty’s
government  and  the  same  was  also  delivered  to  Him.  The  buyer
approached the court for performance of a contract against the seller.
The  court  of  King’s  Bench  held  that  the  onus  for  performance  of
contract  does  not  lie  on the shoulders  of  seller  as  wheat  was rightly
requisitioned by the Government. Chief Justice Lord Reading and,

Justice Lush stated the” act of  requisition” as an act  of state.
Justice Darling referring to the “act of state” stated that;-
          “The subject matter of this contract has been grabbed by state 
acting for the welfare of public. Salus Populi Est Suprema lex is a good 
maxim and the enforcement of that essential law does not give a right of 
action to anyone17.”
        Lord Moulton observed in a case viz, “Attorney General vs. De
Keyser’s Royal Hotel18”. In this case, he had to deal with the Crown’s
prerogative  in  taking  possession  of  land  for  defense  purposes.  The
relevant observation is provided hereunder;

‘The  crown has  enough  power  to  seize  upon the  land  of  its
subjects since it is Crown which is entrusted with the charge to protect
its subjects from the enemy. The Crown may take away land without
payment of any compensation to the subject. But the prerogative of the
crown  is  subject  to  an  actual  and  immediate  necessity  and  in  the
circumstances where the rule of salus populi est suprema lex is clearly
applicable19”.

The king may take the property of a subject during the times of
war. It has been laid down in cases viz, Ship money Vs Hampdon and
Saltpeter case20.

Dicey in his book “The law of the constitution” has propounded
on  the  right  of  the  executive  to  act  in  contravention  of  the  law  in
emergent situation. He says that “there are times when government is
left with no other option except break law for the sake of legality. This
act  legalizes the illegality and brings forth the practical  solution of a

16 16. (1915) 3 KB 676.
17 Ibid.
18 (1920) A.C. 508.
19 Ibid. (1636) 3 St. Tr.825.
20 1606, XII Cox. Rep 12.
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problem  which  unnerved  the  statesmanship  of  the  sixteenth  and
seventeenth centuries21.

A book authored by chitty named as “A Treatise on the law of
the Prerogatives of the Crown” mentions that king is the only person
who is superior to both the houses of parliament and he is the one who
can legislate when parliament is not in existence. He further dilates that
there were two instances when parliament assembled in illegal manner
i.e.  without  the  authority  of  King.  One  instance  when  parliament
restored  Charles  II  and  the  other  instance  when  parliament  of  1688
disposed of kingdom to William III. He points out that on both these
instances  it  was  the  principle  of  “Necessity”  on  the  basis  of  which
parliament  had  to  be  in  session  without  the  authority  of  king;  it  is
Necessity that supersedes all law22”.

“Opinions of Eminent Lawyers” is a book written by George
Chalmers. He has mentioned in this book regarding the circumstances
which were apparently illegal but turned legal in case of necessity.

Lord  Boltimore’s  charter  of  Mary  Land  was  forfeited  and
granted  to  another  Governor.  The  question  arose  whether  before  the
forfeiture of Boltimore’s charter; the same could have been granted to
another Governor. Lord Chief Justice Holt opined in this case.

 “Before commission of forfeiture of the charter, the inquisition
could have been made. But, here it is Necessity which has forced the
king to constitute a Governor, whose authority will be legal”23. 

George  Chalmers,  author  of  the  afore-referred  book  has  also
quoted the opinion of Solicitor General, Northey and Harcourt. “during
war,  imminent  danger or  emergent  situation,  the Crown may appoint
governor of a province or a colony for the preservation and protection of
Majesty’s subjects”24

James dissolved the parliament in 1688 and fled from London.
Thereafter, the question arose regarding the validity of legislation. Issues
of such nature have been discussed in detail by Maitland in his book
“Constitutional History of England”. While fleeing from England, James
threw the great seal into the river Thames. The prince who was not King
by then,  called upon the convention of  the  states  of  country on 22nd

January, 1689 at the advice of assembly. The convention passed an Act
in which it was declared to be the parliament of England. Further, it was

21 PLD 1955 F.C. 435 P 480.
22 Joseph Chitty , A Treatise on the law of the Prerogatives of the Crown, London, Butter Worths, 
1820. P.68 23. PLD 1955 F.C. 435. P. 483.
23 ibid
24 F.W. Maitland, Constitutional History of England, CUP,1950.ed. P.284-285.
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declared that the “statutes made by the convention were and are laws
and statutes” of the Kingdom.

The King had no legal  authority  to  call  upon the convention
parliament. In this way it was not a lawful parliament. William III had
no hereditary legaltitle to the throne. Therefore, he was not a King, that
being so, the Act of Settlement which regulated the Succession to the
throne was not  a valid piece of legislation. The bills  assented by the
Sovereign (under the above- mentioned Act) were invalid in the eyes of
law. It was “the Necessity of Situation” which provided a basis for the
illegal  laws  to  become  legal,  as  observed  by  Chitty  in  his  book
mentioned earlier25.

The law of Civil Necessity and Military Necessity are founded
on the same principle. During

Emergency, the powers of a Head of a State to protect State and
safeguard the Constitution of his country are similar to the powers of a
Military Man during Martial Law. Chief Justice Muhammad Munir has
discussed in detail the powers of a Military Commander during Martial
Law in a case titled as Muhammad Umar Khan Vs. The Crown26.  In this
case he has referred to the dicta of Willies J. in Philiph Vs. Eyre27, that
there  may be  certain  occasions  where  Necessity  demands  immediate
action to maintain law and order. Chief Justice Muhammad Munir relied
on this dicta of William J. and held in the case of Muhammad Umar
Khan Vs. The Crown that where the civil authority fails to perform its
functions the armed forces have the authority to intervene and control
the  affairs  of  country  in  order  to  safeguard  the  state,  society  and
constitution from disruption. Since all the acts done by the Military are
in Good Faith and dictated by the Necessity of Situation, hence, do not
require bill of indemnity. The duty of an army commander does not only
arise in case of revolt, resurrection or disturbance of a public order but
also during the Emergency as may be exercised by the Head of a State in
case  of  Necessity  when  the  legislature  is  out  of  existence.  Lord
Mansfield  dealt  with  the  law  of  civil  Necessity  in  the  proceedings
against George Stratton and others28. During his address to the jury, he
said  that  Necessity  must  be  immediate  and  the  circumstances  must
justify that whatever has been done is in Good Faith to keep intact the
state and society. 

25 1953 PLD Lahore. P. 825
26 1870 6 Q B 1. 1779 21
27 Howell’s State Trails P.1045
28 Bryan A. Garner, Editor in chief, Black’s Law Dictionary, Thomson West, 2004, P. 1390

196



From the address of Lord Mansfield, it is explicitly emerged that
subject to the principle of severity and extremity, an act which is illegal
becomes legal if done under the umbrella of Necessity. The Necessity
should be such as to protect state, society and its people from disorder
and lawlessness. It should affirm Chitty’s saying that “Necessity knows
no Law”. Maxim by Bracton is also quoted here that “Necessity makes
lawful which otherwise is unlawful”

Individual necessity and collectiveness
Individual necessity and collective necessity are two principles

of law of Necessity. The individual Necessity may be termed as “Self
Defense” and collective necessity may be called as “State Necessity”.

Laws are made for observance by the individuals of a society so
as to maintain law and order. But, there are certain occasions or some
exceptional  circumstances  where  it  is  allowed  to  deviate  from  the
prescribed laws in order to avert greater loss to one’s property and life. 

In  these  circumstances,  an  act  which  otherwise  is  illegal
becomes legal under the stress of Necessity. It is also true in a case of a
country, where in order to silence turmoil, tumult or a revolt, the organs
of state are allowed to deviate from the defined path enunciated by the
constitution to restore law and order and safeguard state and society.
Self-defense or Individual Necessity has been defined29 in the following
words;“The  use  of  force  to  protect  oneself,  one’s  family,  or  one’s
property  from  a  real  or  a  threatened  attack.  Generally,  a  person  is
justified in using a reasonable amount of force in self-defense if he or
she believes that  the danger of bodily harm is imminent and that the
force is Necessary to avoid this danger”

“The law of self-defense, as it is applied by the courts, turns two
requirements: the force must have been necessary, and it must have been
reasonable30.”

Self-defense comprises of essential elements. One the accused
takes an action without causing any provocation, two, Nature of danger
must  be immediate without availability of any mode of escape. If  an
accused  inflicts  injury  and is  equipped with  plausible  explanation  of
“Self- Defense” then he will not be tried under criminal code or can be
sued under Tort for damages31.

Homicide is also excusable in some cases where instant danger
is struck against one’s life and property. This point may be elucidated

29 Andrew Ashworth, Principles of criminal Law, 1991, P.114
30 Ibid
31 (1884) 14 QBD 273
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from the following two cases;
In a case of R vs. Dudley32, the two shipwrecked seamen had
lost  their  way in open boat.  They remained without  food for
more than twenty days. They had no other course left to finish
their  hunger  except  kill  a  cabin  boy who was accompanying
them. The seamen were later tried for murder of a cabin boy.
The judge Lord Coleridge commuted the punishment of murder
for six months imprisonment on the plea that the accused acted
under the “Stress of Necessity”. 
i). The point of “Self Defense” has been taken into consideration
while deciding the case of “R Vs. Smith”. In this case the 
accused used weapon for his Self Defense. 
ii). Judge made a point in his judgment that the accused must 
satisfy jury before taking plea of self-defense as Necessity that 
the  danger was imminent to his life and that he had no other 
means of resistance or escape available with him33.

Both  the  examples  cited  above  show  that  in  case  of  exceptional
circumstances the accused has a right to take a step in order to save his
life and protect his property.

In this connection, if an accused takes any step which is beyond
precinct  of  law,  his  actions  to  save  his  life  and  protect  his  property
would be justified. Law also presumes that there is absence of ‘mensrea’
as regards the cases of ‘self defense34’.

 In Pakistan, the ‘Easement Act, 1882’, Section 4 deals with the
enjoyment  of  use  of  another’s  land,  and  Section  13  pertains  to  the
Necessity and Quasi Necessity35. 

The  ‘Penal  Codes’  of  different  countries  have  also  made
provisions for the Law of Necessity. Section 94 of the English Penal
Code also pertains  to  the  same.  As per  this  Section,  if  someone has
apprehension of instant death, his  action in response to this shall  not
constitute offence.

Pakistan  Penal  Code  has  also  provision  for  the  Law  of
Necessity. Sections 96 to 106 pertain to the right of a person’s private
defense. Section 96 says that if an act is done in the exercise of a private
defense, the same shall not constitute an offence.

The right of private defense is based on two principles. One, it is
the right of every on to protect his property and save his life. Two, the

32  (1837) S. C. & P.160.
33 ibid
34 Halsbury, Laws of England, 3rd (Simond) ed. 1935, Vol.12, P.574.
35 Rehmat Ali vs. State, AIR 1953 P. 338-339.

198



right of private defense must be used with prudence. The injury caused
in the private defense should not be out of proportion to the injury as
threatened by the defendant36.

The right of private defense is not available if one starts settling
the previous scores. It can be exercised only where one is struck against
immediate Necessity to avoid forthcoming danger. The right of private
defense as provided by Law is of ‘defense’ and not of ‘retaliation37’.

The  law  of  Necessity  is  applied  both  for  the  individual  and
collective  cases.  In  an  individual  case,  this  law  is  applied  for  the
protection of property and to save life. Collectively, it is applied for the
protection  of  a  state  during  political  crisis.  The  law  of  Necessity
supersedes all laws of a state; because, it is more important to save a
country  from  getting  dismantled  instead  of  complying  with  the
Constitutional Law. 

Safety  of  people  is  supreme law.  Owing to  the  Necessity  of
safety  of  people,  the  organs  of  state  are  bound  to  take  all  possible
measures,  even  in  departure  from  the  distinct  provisions  of  the
Constitution. The law of Necessity is subject to certain restrictions. The
same are enumerated here under;

a. an imperative and inevitable Necessity or exceptional 
circumstances;

b. no other remedy to apply;
c. the measure taken must be proportionate to the necessity

The state may take possession of a property of a citizen where
circumstances  warrant  applicability  of  maxim “salus  populi  suprema
lex” without making payment of compensation38. It has been held in the
case of Attorney General vs. De Keyser’s Royal Hotel39.

Personal freedom of a citizen may be seized in the interest of
public  welfare  and state  integrity.  This  has  been  held  in  the  case  of
Liversidege vs. Anderson40.

The  constitution  of  the  United  States  of  America  guarantees
fundamental rights to its citizen, i.e. one’s right to save one’s life and
protect property etc. and no can snatch this right of an individual without
recourse to the due process of Law. But,  during Second World War,
Supreme  Court  of  the  United  States  of  America  had  to  decide  in

36 State of M.P. Vs. Saligram (1971) Jab. L.J. 292. P.296.
37 
38 Leslie Wolf-Philliphs, Constitutional Legitimacy: a study of the doctrine of necessity. London, 
Third World Foundation. P.17
39 1920 A.C.508
40 1942 A.C. 206
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violation  of  its  constitution  against  Americans  of  Japanese  origin
residing on the West Coast. The U.S was in war against the Japanese
after  its  attack  on  Pearl  Harbour.  Fear  existed  that  there  may  be
espionage  and  sabotage  among  Americans  of  Japanese  origins,
therefore, night curfew was imposed and residents on the West- Coast
were  segregated.   These  orders  were  challenged before  the  Supreme
Court of the United States of America in Korematsu Vs. United States41,
Yasusi Vs. United States42 and Hirabayshi vs. United States43.

The  Doctrine  of  Necessity  is  not  only  confined  to  the
infringement of rights of an individual as when its need arises, but also,
it empowers the Executive to take the role of Legislature when the same
is inactive. The Supreme Court of Nigeria had to give a cushion to the
Doctrine of Necessity in ‘Lakanmi Vs. the Attorney general44’.  In this
case, the civilian ministers handed over matters of Government to the
Military on 16th January, 1966. The Supreme Court held in its judgment
that Constitutions are not expected to give provisions for all emergent
situations. The cabinet becomes non-existent in the absence of a Prime
Minister; therefore, the Federal Ministers had to hand over power to the
Armed Forces. The action of Federal Ministers to hand over power to
the Military was by virtue of State necessity45. 

The Doctrine of Necessity is a panacea for the Head of States to
exercise  vast  powers  during  emergency  when  security  of  State  is  at
stake.  In  Pakistan,  the  Doctrine  of  Necessity  was  for  the  first  time
applied  in  the  case  of  Maulvi  Tamizuddin  khan  which  took  a  new
dimension in a Reference by His Excellency the Governor General46. As
per facts of the case, the Governor 

General dismissed the Prime Minister beyond his powers. This
act  of  the  Governor  General  was  challenged  by  the  Speaker  of  the
Constituent Assembly, Maulvi Tamizuddin Khan before the Chief Court
of Sind. This Court termed the action of Governor General as ultra vires
of the Constitution. 

The Governor General challenged the judgment of Sind Chief
Court in the Federal Court on the plea that the Government of India Act
under which the Sind Chief Court issued a Writ had yethad to seek the

41 (1944) 323 U.S. 214
42  (1943) 320 U.S. 81 & 115.
43  (19430 320 U.S. 81 (95)
44 Lakanmi Vs. the Attorney General, S.C. 58/1969 April 24, 1970.
45 PLD 1979, Journal 22. P.25.
46 PLD 1955 F.C. 435

200



assent of the Governor General.  The contention of the appellant was
accepted. 

This  judgment  rendered  negative  impact  as  number  of  laws
could turn ineffective. Therefore, the Governor General had to make a
reference to  the  Federal  Court  for  its  opinion as  how laws which in
danger of getting invalid can be turned valid47.

In response to the ‘Reference by His Excellency the Governor
General’, Chief Justice Muhammad Munir stated in his judgment that in
the situation portrayed in this reference, the Governor General has power
under the Common Law of State Necessity to validate retrospectively
the laws provided in the Schedule to the Emergency Powers Ordinance,
1955 and these laws would be enforceable from the date they were first
brought in force.

Hans Kelsen on the subject of doctrine of necessity
Hans  Kelsen  offered  theory  of  ‘Legal  Positivism’  or  ‘Pure

Theory of Law’ in his book ‘General Theory of Law and State’. The
followers of his group are labeled as ‘Vienna School’.  His theory of
‘Revolutionary legality’ came to light in 1911 when Hans kelsen was at
the age of 30 and serving as a lecturer at the university of Vienna. The
excerpts from his afore-mentioned book are reproduced hereunder;
“Suppose that a group of individual attempts to seize power by force, in 
order to remove the legitimate government in a hitherto monarchic state,
and a republican form of government. If they succeed, if the old order 
ceases, and the new order begins to be efficacious, because the 
individuals whose behavior the order regulates actually behave by and 
large in conformity with the new order, then this order is considered as a
valid order48.” 

Kelsen’s  theory  was  non-political  (apolitical),  pure  and
positivistic.  Owing to this theory,  the judges accepted the legality  of
successful revolutions49.Besides Hans kelsen, Jeremy 

Bentham  (1748-1832)  and  Austin  (1790-1859)  were
theadvocates  of  theory  of  positivism.  They  had  a  strong  belief  in
separation of law and morality. Professor H.L.A. Hart is also supporter
of the theory of positivism. 

Hans  kelsen  argued  that  law  should  be  dealt  as  the  law  on
specific subject is and as it ought to be and it should also be free from all
variable  factors  e.g.  sociology,  politics,  history  and  ethics.  In  other

47 ibid.
48 Hans Kelsen, General Theory of Law and State, Harvard ed. 1945 P. 118
49 J.W. Harris, When and Why Does the Grundnorm Change, Cambridge Law Journal, 1971, P.103.
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words,  it  should  be  ‘pure  law’.  As  per  contention  of  Kelsen,  the
knowledge  of  law means  knowledge  of  ‘norms’.  For  him,  ‘law is  a
primary norm, which stipulates the sanction50.

According  to  Hans  Kelsen,  every  legal  order  with  whatever
premise law begins, a hierarchy of ‘oughts’ is traceable back to some
inchoate,  fundamental  ‘ought’  on  which  the  validity  of  all  the  other
finally relies upon. This is the Grund norm, the initial or rudimentary or
a pinnacle norm. the Grund norm need not be the same in every legal
order, but a Grund norm of some kind there will always be whether, e.g.,
a written scripture/constitution or will  of  a dictator.  The Grund norm
can’t replace constitution, it is a postulate demanded by theory that the
constitution  given  by  dictator  must  be  obeyed  in  letter  and  spirit.
Therefore, the Grund norm is usually adapted to the existing situation of
a  country.  Only  the  Grund  norm has  power  to  validate  constitution.
Besides this, the Grund norm is also empowered to validate the other
norms deriving from it. InUnited Kingdom, for example, the whole legal
order can be traced back to the conjecture that the legislation made by
the  Crown  in  Parliament  and  judicial  precedents  must  be  treated  as
‘Law’. According to Kelsen, every rule of law derives its validity from
some other rule standing behind it.

It is needles to mention here that the Grund norm has no rule
which provides a source to it. The existence of other rules of law may
lose their existence if they lack any support. A rule is valid, not because
it is, or is likely to be, obeyed by those to whom it is addressed, but by
virtue  of  another  rule  imparting  validity  to  it.  The  validity  of  each
individual rule does not depend on the effectiveness of the legal order as
a whole, or in case it is by and large effective.
  This point is worthy to be taken into account that the Grund norm
should secure a minimum degree of effectiveness. It means that there
must exist certain number of people who are ready to abide by a Grund
norm without any demure. A Grund norm will fail to form the basis of a
legal order if it loses a minimum support required for its existence. This
situation leads to ‘revolution’ in the eye of law. 
     Hans Kelsen also dilates in his book ‘General theory of law and state’
regarding the subject of ‘change of the Basic Norm’. In this regard, he
says that,
             “It is just the phenomenon of revolution which clearly shows the
significance of the basic norm. For instance, that a group of individuals
attempts  to  seize  power  by  force,  in  order  to  remove  the  legitimate
government in a hitherto monarchic state, and to introduce a republican

50 PLD 1977 S.C. 657. P.729.
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form of government, if they succeed, if the old order ceases, and the new
order begins to be efficacious, because the individuals whose behavior
the new order  regulates  actually behave,  by and large,  in  conformity
with new order, then this order is considered as a valid order. It is now
according  to  this  order  that  the  actual  behavior  of  individuals  is
interpreted  as  legal  or  illegal.  It  means  that  a  new  basic  norm  is
presupposed.  It  is  no  longer  the  norm  according  to  which  the  old
monarchical  constitution is  valid,  a norm endowing the revolutionary
with legal authority. If the revolutionaries fail,  if  the order they have
tried to establish remains inefficacious, then, on the other hand,  their
undertaking  is  interpreted,  not  as  a  legal,  a  law-creating  act,  as  the
establishment  of  a constitution,  but  as  an illegal  act,  as  the crime of
treason,  and  this  according  to  the  old monarchic  constitution and its
specific basic norm51”.  

Propounding  on  the  theory  of  Hans  Kelsen,  following  legal
inferences may be drawn;

1. If a revolution stands successful, it is adjudged in relation to its
success and not with reference to the annulled constitution.

2. With whatever mode a change has been brought about, either it
is through violence, non-violent coup d’etat or by a person in
public prominence, will be considered a revolution in the eyes of
law  if  it  abrogates  constitution  and  such  invalidation  of
constitution is effective.

3.  An abrupt political change (not covered by constitution) that
disrupts    constitution  and  national  legal  order  is  called  as
revolution. 

4.  Revolution has a legal effect.  It destroys the old constitution
and validates the national legal order. 

5. Revolution attains law creating fact if a person who has assumed
power under a political change can successfully make the people
conform to the order of new regime. 

6. Legality of the laws enacted later are to be seen with reference
to new order instead of revoked constitution. 

7. Theory of Kelsen has gained strength from fact that according to
international  law  a  victorious  revolution  is  an  internationally
recognized mode of changing a constitution.

8.  Kelsen advocated that the de facto sovereign may be recognized
as a de jure sovereign.
To round off  my discussion on the subject under reference it

may safely be said that an act which otherwise is disapproved by law is

51 Hans Kelsen. General Theory of Law and State, New York, Russell & Russell, 1973. p. 118-119.
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declared valid on the basis of prevailing circumstances. Islam has also
granted  approbation  in  this  regard.  Verses  from  the  Holy  Quran
corroborate this fact. The Islamic Fiqah gives due place to the sufferings
of  people.  It  has  no watertight  compartments.  The English Law also
played a  pivotal  role  in  its  development.  The  Constitutional  Law of
England owes a lot to the Doctrine of Necessity. Bracton has also dilated
upon  the  concept  of  necessity  in  his  book  “De  Legibuset
Conuetudinibus Anglae” (of Laws and Customs of England).  Over the
time, this concept has evolved. Hans Kelsen has also contributed a lot to
the evolution of this concept. He offered theory of ‘Legal Positivism’ or
‘Pure Theory of Law’ in his book ‘General Theory of Law and State’.
Kelsen’s  theory  was  non-political  (apolitical),  pure  and  positivistic.
Owing  to  this  theory,  the  judges  accepted  the  legality  of  successful
revolutions. Hans kelsen argued that law should be dealt as the law on
specific subject is and as it ought to be and it should also be free from all
variable  factors  e.g.  sociology,  politics,  history  and  ethics.  In  other
words,  it  should  be  ‘pure  law’.  As  per  contention  of  Kelsen,  the
knowledge  of  law means  knowledge  of  ‘norms’.  For  him,  ‘law is  a
primary norm, which stipulates the sanction. Chief Judge of the Federal
Court had applied this concept in 1954 for the first time in the judicial
history of Pakistan. From the above discussion, it may safely said that
the law of necessity has great relevance in our individual and collective
life  when  on  certain  occasions  we  deviate  from  the  settled  path.  In
Pakistan the superior judiciary has given legal sanctity to such deviation
from the constitutional path and allowed military to have political rule in
the country. 
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