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Abstract

Forfeiture  is  a  law enforcement  device  whereby the property
used in or derived from the commission of  crime can be temporarily
attached  or  permanently  confiscated  in  favour  of  the  state.  The  UN
sponsored International conventions on terrorism and organised crime
lay down certain rules to harmonise national forfeiture proceedings to
make them conducive to state cooperation. These include rules relating
to reversal of the burden of proof and protection of third party rights.
Since  the  rules  established  by  the  conventions  are  excessively
deferential to national law, they are unlikely to produce the requisite
harmony.  The  way  forward is  to  require  the  monitoring  agencies  to
produce  model  legislations  incorporating  universal  interpretations  of
the rules set forth by the conventions.   

Introduction 

The UN sponsored International conventions on terrorism and
organised crime lay down certain rules which are meant to harmonise
national criminal justice systems. Some of these rules relate to forfeiture.
Forfeiture is a law enforcement device whereby the property used in or
derived from the commission of crime can be confiscated in favour of
the  state.  Whereas  uniformity  in  national  forfeiture  proceedings  is
needed  to  facilitate  state  cooperation  in  law  enforcement,  rules
established by the conventions  are  excessively deferential  to  national
law. 
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The paper  will  look into the  question of  the  extent  to  which
these  rules  contribute  towards  harmonisation  of  national  forfeiture
proceedings.  To  answer  this  question,  the  paper  will  analyse  the
conventions’  rules  pertaining  to  reversal  of  the  burden  of  proof  and
protection  of  third  party  rights  in  forfeiture  proceedings.  Since  these
rules are mainly found in organised crime conventions, the analysis will
mainly focus on these conventions. However, where necessary, counter-
terrorism conventions will also be taken into consideration. In addition,
the paper will examine national laws of selected states to find out how
far these laws deviate from the provisions of the conventions to respond
to specific requirements of national justice systems. For this purpose, the
laws of the US, the UK, India and Pakistan will be focused in particular. 

The paper will conclude that there are limited prospects for the
conventions  to  integrate  national  forfeiture  proceedings.  As  long  as,
states are entitled to implement the conventions to the extent permissible
under national law, internal justice systems are likely to remain diverse
and  therefore,  unfavourable  to  the  aim  of  facilitating  cooperation
through establishing harmony. It will be suggested that the way forward
is to encourage monitoring bodies to step forward and provide model
legislations based on universal interpretations of the rules established by
the conventions. 
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1.1)- Meaning of forfeiture

Forfeiture is the most important legal tool to deprive an offender
from  the  benefit  of  his  crimes.1 It  refers  to  a  mechanism  whereby
property  involved  in  the  crime  is  either  temporarily  attached  or
permanently confiscated in favour of the state.2 The former is known as
asset freezing or restraint order which is aimed at preventing the transfer
or  concealment  of  property  involved  in  crime.  The  latter  is  called
confiscation which is  a type of punishment that can be awarded to a
convict in addition to sentence of imprisonment or fine.3

1.2)- Forfeiture regime of International Conventions

The  regime  of  forfeiture  established  by  the  international
conventions  differs  from  forfeiture  previously  known  to  national
jurisdictions.4  In  the  past,  forfeiture  was  employed  by  states  to
confiscate  property  used  in  the  commission  of  crime.  Now  the
international conventions further require states to confiscate the property
derived from criminal activity i.e. proceeds of crime. While the former
requires conviction of the offender as a pre-condition to confiscation, the
latter can be applied whether or not any conviction has been recorded.
Thus,  it  can  be  argued  that  the  international  conventions  have
significantly enhanced the scope of forfeiture.5

 As  many  as  four  international  conventions  on  terrorism  and
organised  crime  set  forth  elaborate  provisions  on  forfeiture.  These
include Article 8 of the Terrorism Financing Convention 1999, Article
31 and 55 of the UN Convention against Corruption 2003, hereinafter
UNCAC  2003,  Article  12-14  of  the  UN  Convention  against

1 UNODC’S Technical Guide to the UN Convention against Corruption (2003) p. 92 available at 
www.unodc.org/documents/corruption/Technical_Guide_UNCAC.pdf
2 ibid
3 ibid
4 UNODC’S Legislative Guide for the implementation of UN Convention against Transnational 
Organized Crime (2000) p.138 available at 
http://www.unodc.org/pdf/crime/legislative_guides/Legislative%20guides_Full%20version.pdf
5 Bruce Zagaris and Elizabeth Kingma, ‘Asset forfeiture International & foreign law: An emerging
regime’ 5 Emory International Law Review(1991) pp.445-514 at 449- 450 
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Transnational  Organised  Crime  2000,  hereinafter  UNTOC  2000  and
Article  5  of  the  UN  Convention  against  Drugs  and  Psychotropic
Substances 1988, hereinafter  the Drugs Convention 1988.  Apart from
these,  employment  of  forfeiture  has  been  stressed  under  the  binding
resolutions of the United Nations Security Council (UNSCR) 13736 and
12677 as  well  as  under  Financial  Action  Task  Force  (FATF)
recommendations pertaining to money laundering and terror financing.8

To produce harmony in national forfeiture proceedings, the conventions
lay down two rules of procedure. These are: reversal of the burden of
proof and protection of third party rights. As regards implementation of
these rules, the conventions declare it categorically that the rules shall be
defined and implemented in accordance with domestic legal principles.9

6 See paragraph 1 (c), 2001 Security Council Resolution 1373 on Threats to International Peace and
Security Caused by Terrorist Acts, UN SCOR, 2001, UN Doc. S/RES/1373 (2001). 
 Freeze without delay funds and other financial assets or economic resources of persons who 
commit, or attempt to commit, terrorist acts or participate in or facilitate the commission of 
terrorist acts; of entities owned or controlled directly or indirectly by such persons; and of persons 
and entities acting on behalf of, or at the direction of such persons and entities, including funds 
derived or generated from property owned or controlled directly or indirectly by such persons and 
associated persons and entities.
7 See paragraph 4, United Nations Security Council Resolution 1267, S/RES/1267 (1999) 
 Decides further that, in order to enforce paragraph 2 above, all States shall: (b) Freeze funds and 
other financial resources, including funds derived or generated from property owned or controlled 
directly or indirectly by the Taliban, or by any undertaking owned or controlled by the Taliban, as 
designated by the Committee established by paragraph 6 below, and ensure that neither they nor 
any other funds or financial resources so designated are made available, by their nationals or by 
any persons within their territory, to or for the benefit of the Taliban or any undertaking owned or 
controlled, directly or indirectly, by the Taliban, except as may be authorized by the Committee on 
a case-by-case basis on the grounds of humanitarian need.
8 Financial  Action  Task  Force  (FATF)  is  an  inter-governmental  body  whose  propose  is  the
development and promotion of policies both at national and international level to combat money
laundering and terror financing. FATF is in existence since 1989 and its 40 + 9 recommendations
provide  the  international  standard  for  combating  money  laundering  and  terror  financing.
Recommendations on freezing and confiscation are found in its 9 special recommendations. Thus,
special recommendation III of FATF requires the states to target illicit wealth of the offender s in
two  ways.  Firstly,  states  are  required  to  enable  their  courts  to  exercise  powers  of  forfeiture.
Secondly, they require the states to strengthen the regulatory mechanism of their financial sector. In
other words, they require the states to subject their banks and other commercial institution to robust
supervisory  regimes  obliging  them  to  report  suspicious  transactions  and  establish  customer
identification  systems.See  www.fatf-
gafi.org/document/44/0,3746,en_32250379_43751788_1_1_1_1,00.htm [date accessed:13/07/14]
9 See article 31 UNCAC 2003, article 5 Drugs Convention 1988 and article 12 UNTOC 2000
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I  shall  now consider  each of the two rules  in detail  along with their
impact on national laws. 

1.3)- Rule concerning reversal of the burden of proof 

The  aforementioned  international  conventions  set  forth  a
common rule encouraging states parties to reverse the burden of proof in
forfeiture proceedings. This entails that states are allowed to require the
offender to demonstrate lawful origin of alleged proceeds of crime rather
than obliging prosecution to establish its unlawful nature. Simply put,
once an offender  is  charged with an offence attracting forfeiture,  the
court may draw presumption that the property held by him constitutes
proceeds  or  instrumentalities  of  crime.  To  save  such  property  from
forfeiture, the onus lies on the defendant to establish its legitimacy. The
rule  finds  its  expression  under  article  5(7)  of  the  Drugs  Convention
198810,  article  31(8) of  UNCAC 200311 and article 12(7) of UNTOC
2000.12 

10 See article 5(7) Drugs Convention 1988. 
Each Party may consider ensuring that the onus of proof be reversed regarding the lawful origin of 
alleged proceeds or other property liable to confiscation, to the extent that such action is consistent
with the principles of its domestic law and with the nature of the judicial and other proceedings.
11 See article 31(8) UN Convention against Corruption (UNCAC) 2003 
States Parties may consider the possibility of requiring that an offender demonstrate the lawful 
origin of such alleged proceeds of crime or other property liable to confiscation, to the extent that 
such a requirement is consistent with the fundamental principles of their domestic law and with the 
nature of judicial and other proceedings.
12 See article 12(7) UNTOC 2000 
States Parties may consider the possibility of requiring that an offender demonstrate the lawful 
origin of alleged proceeds of crime or other property liable to confiscation, to the extent that such a
requirement is consistent with the principles of their domestic law and with the nature of the 
judicial and other proceedings.
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1.3.1)-Domestic implementation of the reversal rule:

Although the rule is merely recommendatory,13 it has been implemented
domestically by each of the four states under consideration.14 However,
since  the  conventions  allow  states  to  implement  the  rule  subject  to
national legal principles, each state has tailored the rule to suit specific
needs  of  its  national  legal  system.   For  example,  section  14(c)  of
Pakistan’s National Accountability Bureau Ordinance, hereinafter NAB
Ordinance 1999, obliges the court to draw adverse presumption against
any  property  held  by  a  defendant  at  the  time  of  the  commission  of
offence, regardless of a connection between the property and the alleged
crime.15 The only requirement is the indictment of a defendant for an
offence inviting forfeiture and his inability to explain it satisfactorily. 16

There  is  no  obligation  on  prosecution  to  establish  that  property  in
question  constitutes  proceeds  of  crime  or  has  been  used  in  the
commission  of  crime.  The  law  requires  court  to  draw  adverse

13 See for instance Article 12(9) UN Convention against Transnational Organized Crime (UNTOC)
2000 
Nothing contained in this article shall affect the principle that the measures to which it refers shall 
be defined and implemented in accordance with and subject to the provisions of the domestic law of
a State Party. 
The same provision has been reproduced under article 5(9) UN Convention against Drugs 1988 and 
article 31(1) UN Convention against Corruption (UNCAC) 2003.
14 See for instance, Sc. 24 Prevention of Money Laundering Act 2002 of India; Sc. 14 National 
Accountability Bureau (NAB)Ordinance 1999 of Pakistan and  Sc. 6& 40 of the Proceeds of Crime 
Act (POCA) 2002 of UK
15 See section 14(C) NAB Ordinance Pakistan 
In any trial of an offence punishable under this Order, the fact that the accused person or any other
person on his behalf, is in possession, for which the accused person cannot satisfactorily account,
of property or pecuniary resources disproportionate to his known sources of income, or that such
person has, at or about the time of the commission of the offence with which he is charged, obtained
an accretion to his pecuniary resources or property for which he cannot satisfactorily account, the
Court shall presume, unless the contrary is proved, that the accused person is guilty of the offence
of corruption and/or corrupt practices and his conviction therefore shall not be invalid by reason
only that it is based solely on such a presumption.
See also Section 10(a) NAB Ordinance 1999 which prescribes the penalty of forfeiture for every
property possessed by accused at the time of commission of offence.
16 ibid
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presumption  against  every  property  owned  or  possessed  by  the
offender17 including property held by his friends and relatives.18

Conversely, under the Proceeds of Crimes Act (POCA) 2002 of
UK,  it  remains  the  duty  of  prosecution  to  establish  the  existence  of
illegitimate  property  and  its  relationship  to  the  defendant,
notwithstanding,  the  incorporation of  the  reversal  rule  under  the  said
enactment. 19 In other words, a court in the UK cannot assume that every
property owned and possessed by a defendant constitutes proceeds of
crime, it must satisfy itself through preponderance of evidence that the
defendant has benefited from the crime and the suspected property forms
part of that benefit.20 Thus, it was held in Whittington v. R [2009]: 

It is the obligation of the prosecutor to establish the existence of
illegal property and its relationship to the offender, this obligation of
the prosecutor cannot be ignored under the principle of reversal of the
burden  of  proof  which  obliges  the  defendant  to  establish  the  lawful
source of property, in any case its existence has to be proved by the
prosecutor. Thus the source of property must not be confused with its
existence.21

In the same way, Section 40 (1)(ii) of Proceeds of Crimes Act
2002 provides that a freezing order can be issued only when ‘there is
reasonable cause to believe that the alleged offender has benefited from
his  conduct’.22 The  obligation  to  establish  this  fact  rests  with  the
prosecution.  According  to  dictum of  the  court  in  Windsor  v.  Crown

17 ibid
18 See Section 10(a) NAB Ordinance 1999  
A person who commits the offence of corruption and corrupt practices shall be punishable with
imprisonment for a term which may extend to 14 years, or with fine, or with both, and such of the
assets and property of such person which is found to be disproportionate to the known sources of
his  income or which is  acquired by  money obtained through corruption  and corrupt  practices
whether in his name or in the name of any of his dependents, or benamidars shall be liable to be
forfeited to the appropriate Government.
19 Section 40 (1)(ii)of the Proceeds of Crimes Act (POCA) 2002 of UK
20 section 6(4)(a) of the Proceeds of Crime Act (POCA) 2002 UK
21Whitington v. R [2009] EWCA Crim 1641 Paragraphs 24 & 25
22 Section 40 (1)(ii)of the Proceeds of Crimes Act (POCA) 2002 of UK
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prosecution  service23,  even  in  an  exparte  proceeding  of  forfeiture
‘nothing  lessens  the  obligation  (of  the  prosecution)  to  show  the
reasonable  cause.’24 The  court  observed  further  ‘given  the  draconian
consequences of the restraint orders, it is vitally important that hearing
be fair…’ 25

It is thus clear that states can give multiple interpretations to a
single rule established by the international conventions depending upon
specific  needs of their  national  legal  system.  For  instance,  Pakistan’s
legal system totally absolves the prosecution of all its responsibilities to
establish illicit nature of the property while applying the reversal rule,
whereas, the UK’s legal system equally distributes the burden between
the  prosecution  and  defence.  Accordingly,  it  can  be  suggested  that
national  forfeiture  proceedings  based  on  divergent  interpretations  of
conventions’ rules can hardly be expected to be uniform. This outcome
underlies the very making of the conventions which defer to national
legal system in the matter of implementation.26 

1.4)- Rule concerning protection of third party rights 

Another rule of the conventions pertaining to forfeiture is the
requirement to take into account interests of bona fide third parties while
confiscating and freezing the proceeds or instrumentalities of crime.27

The rationale of the rule is, where third party acquires a property being
unaware of its criminally tainted nature, the forfeiture of such property
will  offend  the  dictates  of  public  justice.28  Thus,  the  international
conventions  impose  an  obligation  on  states  parties  to  safeguard  the

23 [2011] EWCA Crim 143
24 [2011] EWCA Crim 143 at para 55
25 [2011] EWCA Crim 143 at para 59
26 See for instance Article 12(9) UN Convention against Transnational Organized Crime 2000 
‘Nothing contained in this article shall affect the principle that the measures to which it refers shall
be defined and implemented in accordance with and subject to the provisions of the domestic law of
a State Party.’ 
The same provision has been reproduced under article 5(9) UN Convention against Drugs 1988 and
article 31(1) UN Convention against Corruption 2003
27 See article 12(8) UN Convention against Transnational Organized Crime (UNTOC)2000, article
5(8) UN Convention against Drugs 1988 and article 31(9) UN Convention against Corruption 2003
28 See Bruce Zagaris supra note 5 at 502
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rights and interests of innocent third parties while enforcing forfeiture.
As with the other rules set forth by the conventions, the implementation
of  this  rule  too  depends  on  its  compatibility  with  national  legal
principles. 

1.4.1)- Domestic implementation of third party protection rule

Under section 13 of the NAB Ordinance 1999 of Pakistan, the
only protection afforded to a third party is the right to file a claim or
objection against the order of forfeiture.29 Similarly, section 37 of the
Control of Narcotics Substances Act 1997, hereinafter CNSA 1997, and
section  10  of  Anti-Money  Laundering  Act  2010  of  Pakistan  merely
afford an opportunity of being heard to third parties. 30 Likewise, Section
12 of Indian Prevention of Terrorism Act (POTA) 2002 only gives a
right to file objection to third parties against the order of forfeiture. Even
this  minimal  protection  can  be  denied  if  the  competent  authority
determines that the claim has been filed to delay the proceedings.31

By contrast, legal systems of the US and the UK afford much
wider protection to third party rights in forfeiture proceedings. Under
these systems, protection implies giving right of fair hearing in addition
to right of appeal and review. Thus, it was held in  Windsor v. Crown
prosecution service, the opportunity to have a forfeiture order set aside
in appeal or review, while important, is not a substitute for right of fair
hearing.32 Accordingly,  the  law of  the  UK not  only  affords  right  of
appeal to third parties 33 but also concedes a right to make an application
for discharging or varying an order of forfeiture.34 Similarly, under the
US law, a proceeding independent  of forfeiture has been designed to
protect  third  party  rights.  In  this  proceeding,  parties  are  given

29 See Section 13 NAB Ordinance 1999 of Pakistan
30See  section 37 of the Control of Narcotics Substances Act (CNSA) 1997 and section 10 of Anti-
money laundering Act 2010 of Pakistan
31 See section 12(1)Prevention of Terrorism Act(POTA) 2002 of India
32Windsor v. Crown prosecution service [2011] EWCA Crim 143
33 Section 43 Proceeds of Crime Act (POCA) 2002 UK
34 Section 42 (3) Proceeds of Crime Act (POCA) 2002 UK
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opportunity to produce evidence, present witnesses and cross examine
state witnesses and the issue is settled in favour of either side on the
basis of preponderance of evidence.35

Clearly,  national  legal  systems give varying interpretations  to
conventions’  rules  pertaining  to  protection  of  third  party  rights  in
forfeiture proceedings. What is considered adequate protection by one
state is regarded inadequate by the other. This contradicts the objective
of  standardising  national  forfeiture  proceedings  through  establishing
rules at international level.  

It can be argued that states tend to change the very nature of
conventions’  rules  to  suit  the  needs  of  their  national  legal  systems.
Where a national legal system gives priority to human rights protection
over prosecution, its national forfeiture proceedings are likely to reflect
this principle. Where a national system prefers prosecution at the cost of
human rights, its national proceedings are likely to show this tendency,
notwithstanding the two systems having implemented the international
conventions.  Commenting  upon  the  practise  of  prosecution-centred
states Cherif Bissouni has noted, a number of states tend to apply rules
of international conventions in a manner that derogate from certain basic
procedural  rights.36 Evidently,  these  conflicting  approaches  towards
implementation put a question mark on the efficacy of the conventions
to unify national forfeiture proceedings.

In order to bring uniformity at national level, solution has to be
sought  out  with  the  conventions.  One  possibility  can  be  to  provide
model legislations to states parties. In this regard, monitoring agencies
such  as United  Nations  office  on  Drugs  and  Crime  (UNODC)  and

35 See also 18 U.S.C S.1963(5) Chap 96; see also Rule G (8) of the supplementary rules for certain 
Admiralty and Maritime claims; Under this law a third party can get the modification of forfeiture 
order to the extent of his interest in the property, Provided that  the court determines that (a) the 
petitioner has established his interest (b) the petitioner is a bona fide purchaser for value of the right
or interest in the property and (c) was at the time of purchase without cause to believe that the 
property was subject to forfeiture.
36Cherif Bissouni, ‘Effective National and International Action against Organized Crime and 
Terrorist Criminal Activities’, 4 Emory Int’l Law Review (1990) pp.9-42 at 27
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Counter-Terrorism Committee (CTC) can play an important role. Model
legislations  drafted  by  these  agencies  can  provide  consensual
interpretations  of  the  conventions’  rules,  which  if  implemented  by  a
majority of the states, can unify national forfeiture proceedings to the
extent of facilitating state cooperation.

Conclusions

State  cooperation  in  forfeiture  is  not  possible  unless  national
legal  systems of  the  requesting  and requested  states  reflect  a  certain
degree of uniformity. Thus, a foreign request to forfeit criminally tainted
property  may not  be  entertained  unless  the  requesting  and  requested
states  have  similar  rules  concerning  execution  of  forfeiture.  To
harmonise national forfeiture proceedings, the international conventions
require  states  parties  to  implement  their  rules  relating  to  reversal  of
burden of proof and protection of third party rights. The two rules are
excessively  deferential  to  national  law,  accordingly,  their  domestic
implementation varies. This denies the objective of the conventions to
promote  state  cooperation  through  establishing  harmony  amongst
national legal systems.

According  to  Bruce  Zagaris,  when  a  treaty  rule  enters  into
domestic legal system, it gets blended with all attending rules of national
procedural law. In addition, it  is impacted by the attitude of lawyers,
litigants, judges and prosecutors.37 Therefore, it is hardly even possible
to  harmonise  national  forfeiture  proceedings  unless  the  international
conventions  provide  fool  proof  mechanism for  their  implementation.
Since  it  would  be  difficult  to  evolve  such  a  mechanism,  monitoring
agencies  such  as  UNODC  and  CTC  should  come  up  with  model
legislations incorporating universal interpretations of conventions’ rules.
State compliance with their convention obligations should be judged on
the basis of implementation of those models. In this way, at least bare
minimum harmonisation could be achieved. This should enable states to

37 Bruce Zagaris, supra note 5 at 447-448
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carry  out  foreign forfeiture  requests  in  spite  of  the  absence  of  exact
similarity in the procedure adopted by the requesting and requested state
to execute forfeiture.     
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