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Abstract:

The  Company  Directors  are  sole  responsible  for  the
administration and performance of a company. They are also bound to
control  and  manage  the  assets  of  a  company.  Moreover,  it  is  the
discretion  of  Directors  to  determine  the  business  transactions  in
corporate sector and to determine the future of the company. Company
Directors  are  responsible  for  the  management  of  the  company.  They
must act in a way most likely to promote the success of the business and
benefits  of  the  shareholders.  They  have  also  responsibilities  to  the
company’s employees, its trading partner and the state. As a director you
need wide powers to help you promote the company, however in case of
abuse of these powers, the directors face serious consequences.1  
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Introduction

A  Company  can  function  only  through  the  Agency  of  the
Natural Persons vested upon the general body of the members. So by
whom the company acts and carried on business are termed as Directors.
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In the case of most companies, however, efficient management without
directors has always been a practical impossibility. The general power of
a company and the management of the business have been visited in
what is in effect a committee, usually called a board and consisting of
persons who may or may not members of the company and who are
usually called ‘Directors’.2

Necessary Requirements on Behalf of Directors

A person cannot become a director in products or statement of
company unless he has:

(i) The  Memorandum is  signed  by  him for  his  qualification
shares,

(ii) To send a consent letter to Registrar mentioning that he is
willing to be a Director,

(iii) To submit before the Registrar about his qualification shares
and so well the members,

(iv) Submit an affidavit  to registrar regarding his qualification
shares.

Share Qualification

A share qualification is a specified number of shares, which a
person  must  hold  in  the  company  so  that  he  would  be  eligible  for
appointment as a director. It should not be obtained from the company;
the directors may obtain them by transfer from a member3 but he should
not obtain them by way of gift from a promoter.4

Appointment of Directors

Appointment of Directors are made by the members in General
Meeting,  unless  otherwise  named in  Memorandum of  Association  of
Company, subscribes the Memorandum or deemed to be Directors and
would continue to be the directors until they are appointed in accordance
with law5. When special articles are registered, it is usual to include a
clause nominating the first directors. If the Articles are silent, however,

2 Farrar’s Company Law 4th Ed P-326
3 In Brown’s Case (1874) LR 9 Ch-102
4 Eden V Ridsdales Rly Comp Ltd. (1899) 23 QBD-368
5 Sec 176 (1) Company Ordinance, 1984
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and  Tables  “A”  is  inapplicable,  the  it  would  be  the  discretion  of
members to do it by ordinary resolution.

Disqualification of Directors

In addition the Articles, usually specifies certain events upon the
happening of any of which the directors affected is to vacate office as
being disqualified. According to Table “A” the office of the director is
ipso facto vacated6:

(i) If he is bankrupt or otherwise.
(ii) If he becomes of unsound mind.
(iii) If  he  does  not  acquire  his  qualification  share  within

specified time, after his election or appointment.
(iv) If  he  has  connected of  an indictable  office  in  connection

with the promotion,  management,  quality  of  fraudulent  is
trading.

(v) If by notice in writing to the company, he resigns his office.
(vi) If  he remains absent  for six months or more without  any

prior permission of Board of Directors.

Power of the Directors

When the management of the company’s business is entrusted to
directors, it is a necessary implication that, subject to the provision of
the act and any restrictions imposed by the articles, the directors are to
have authority to do, on the company behalf, all such acts as, in virtual
of express are implied powers, are within the ambit of the memorandum.

Buckley LJ, said,7

“Even the resolution of numerical majority cannot impose it will
upon the directors when the Articles have confided to them the control
of  the  company’s  affairs.  The  directors  are  not  servant  to  obey  the
individuals. They are not agents appointed as by the principles. They are
persons who may by the regulations be entrusted with the control of the
business and if so entrusted they can be dispossessed from that control
only by the statutory majority which can alters the Articles.”

6 Sec 187 Company Ordinance, 1984
7 Gramophone & Typewriter Ltd V Stanley (1980)
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It may be added that when the court makes an order for the winding of a
company, the powers of the Directors ceases as for instance, the power
to makes calls on share.8 Similarly, on the voluntary winding up of a
company, all the powers of the directors cease on the appointment of a
Liquidator except so far as their continuance may be sanctioned under
the provisions of the company law.

Directors Power How Exercise  9  

Directors  in  exercise  of  all  power  which  they  authorized  to
exercise on their company ‘s behalf being in the position of trustees for
the company and must act in what they honestly consider to be the best
interests  of  the  company  and  not  regard  to  their  personal  interest
whereas directors are agents for their company and entitled to exercise
the powers vested so individual directors have no authority to exercise
such powers  and bind the company .however’  the  directors  may sub
delegate any of their powers to individual managing directors and other
officers.10 The  directors  may  delegate  any  of  their  powers  to  the
committees of either one Director or more than one director.

Duties of Directors

They are  called  trustee  having  commercial  responsibility  and
can  be  termed  as  Managing  Partners,  but  it  not  matters,  unless  we
understand  the  nature  and  position  of  a  directors,  which  may  be  a
“Commercial Men “who are managing the Trade for himself and other
members of the Company11 

Lord Selborne LC, said,12

“The directors are the mere trusties are agent of the company,
trusty of the company’s money and property, agent in the transaction
which they enter in to on behalf of the company”.

Fiduciary Duties of the Directors

The word fiduciary, effects trust and confidence. A fiduciary is a
person who agrees, or under take to act or on behalf of, or in the interest

8 Fowler V Broad’s Patent Night Light Co   (1980)
9 Sec 196 of C.O 1984
10 Regulation 53 Table “A” companies Act
11 Re Forest of Dan & Co (1878)
12 G.E. Railway Co V Turner (1872)
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of, another person in the exercise of a power or discretion which will
affect the interest of that other person in a legal or practical sense.13

So a fiduciary, therefore, acts in a representative capacity. There
is numerous fiduciary relationships recognize by the law and categories
are not close. The best known examples are: The relationship of trusty to
beneficiary,  Agent  to  principle,  Solicitor  to  Client  and  director  to
Company.

Director’s fiduciary duties are owned under the traditional rules
to  their  company  not  to  be  shareholders  either  individually  of  are
collectively. Common law approach and development of the reasonable
businessman  whose  behavior  is  to  be  the  yard  stick  regarding  the
fiduciary relationship of the directors.

Swinfen J, in Percival v wright14 said,

“Shareholders  know that  Directors  are  managing  the  business  of  the
company in ordinary course of management and not bound to disclose
any  information:  held:  There  are  no  fiduciary  relationship  between
directors and shareholders”.

In Allen V Hayatt15, the Court Held,

Directors  may  however  in  a  particular  circumstances  own  a
fiduciary  duties  to  the  shareholders  individually  e.g.  when  they
undertake to act as an agent of shareholders” 

This case recognized the fiduciary duty of the directors to ward
shareholders in special circumstances. It is a bit forward development
from the impression of fiduciary relationship only to company as held in
Percival V Wright.

In  Colman V Myers16, Justice Mahon, observed the following
regarding the fiduciary relationship.

“Directors are the repository of confidence and trust necessarily
rested in him by the shareholders and comes to the conclusion that the
case Percival V Wright was wrongly decided.”

13 Hospital Products Ltd V United States Surgical Ltd (1984) 156 CLR 41
14 (1902) 2 Ch-421
15 (1914) 30 TLR-444
16 (1977) 2 NZLR-225
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Heron international Ltd. V Lord Grades17

“Directors whose company is the target in a takeover bid may
owe duties to their company’s shareholders” 

Principles regarding Fiduciary Duty:

Jenkins committee18 has pointed out the detail nature of fiduciary duties
have to be determined by extensive and complex case law. 

Although committee recommended the following general principles:

(i) Utmost  good  faith  towards  the  company  and  should  act
fairly and honestly.

(ii) Should  not  make  use  of  any  money  or  property  of  a
company to gain any advantages of him.

(iii) He should be liable to company for any profit made by him
and any damage suffered by the company.

(1) To Observe Good Faith  

The  director  observes  good faith  to  corporation  and  all  their
endeavors must be directed to the benefit of the company.

Professor Gower suggests that this duty is too simply subjective
good faith, as it is the director to consider, what is in the interest of the
company.

The duty to  good faith  is  breached,  where the  directors  have
failed to direct their minds to the question whether the transaction was in
fact in the interest of the company, irrespective conscious dishonesty.  
The Karachi high court held regarding good faith that, 

“The nature of relationship between the director and company is
fiduciary and such directors are always to act in good faith vis-à-
vis the company.”19

(2) Doctrine of Proper Purpose  

The articles usually confer upon director’s power, but there is
difference between failure to exercise powers or to exercise them for an

17 (1983) BCLC-244
18 (1962)
19 Re W & M Roith Ltd. (1967) 1 WLR-432
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improper purpose. Such use of powers for the improper purpose is the
breach of fiduciary duty.

SK Dasgupta20 comments that in the absence of provision in the
article, it is for the court to determine the proper purpose by implicating
the object clause.

The directors  had issued shares  with the  object  of  creating a
sufficient  majority  to  enable  them  to  resist  the  election  of  three
additional directors, whose appointment would have out the two existing
directors in a minority on the board. Court held, 

“That Director has acted improperly.”21

(3) Conflict of Duty and Interest  

A well-known quotation is that the good faith must not only be
done but must manifestly be seen to be done. This requires that directors
must  not  put  themselves  in  a  position  where  their  personal  interest
conflicts with their duties towards company.

Professor Gower points out following three instances in which
the directors’ duties are considered in conflict with their interest.22

(a) Directors contracting with the company.
(b) Directors competing with the company
(c) Secrets projects made out of the transaction.

(A) Directors Contracting with the Company
It requires that directors should not enter into contracts with the
company,  if  it  does  so its  personal  interest  comes in  conflict
with company and is abused to fiduciary duty.23

Company  ordinance  provided  that  every  director  whether
directly or indirectly convinced or interested in any contract or
arrangement by or on behalf of the company shall disclose the
nature of his concern or interest at the meeting of the directors,
failure to this makes him liable to statutory penalties.

20 S.K Dasgupta Guide to Company Law-819
21 Piercy V S. Mills & Co. Ltd (1920) 1 Ch-77
22 Gower’s company law 6th Ed (1997) P-610
23 Section 214-16 of the (1984)
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(B) Directors Competing with the Company

It is considered as abuse to fiduciary duty, where the directors
carry out or is associated with the business competing with that
of company.

Lord Danning in  Scottish  Co-operation  society  V Mayer24 observed
that, 

“Director of two rival concerns is live walking on a tight rope
and it risks if he fails to deal fairly with both”

(C) Secret Projects Made Out of The Transaction

Fiduciary duties of directors are that  they are not  required to
make any secret projects. The projects are said to be secret when
are  made  by  using  the  company’s  assets  opportunities  and
information. Karachi high court held regarding secret projects
that,25

“Being  trustee  of  the  money  the  directors  cannot  retain  any
project which he has as director. Such director would be liable
to company for such profit.”

Duties of Care & Skill

Directors are bound by the duty of care and skill, case law has
established a fairly low standard of care and skill. Lord Rome J in Re
city equitable fire insurance Co Ltd26. Laid down three criteria

1. A director need not exhibit a greater degree of skill then may
reasonably be except from a person of his knowledge and skill.

2. A director is not bound to give continuous attention to the affairs
of company.

3. A director is in the absence of grounds for suspicious justified in
trusting that official to whom the duty are awarded by articles or
performing such honestly.

24 (1959) AC-324
25 M. Baksh case (1986) MLD-1870
26 (1925) Ch-407
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Average Degree of Skill

In the words of Lindley MR27

“If director acts with such care as is reasonably expected from
them having regard to their knowledge and experience and if they act
honestly  for  the  benefit  of  the  company”  they  discharge  both  their
equitable as well as their legal duty to the company.

Continuous Attention

In regard of discharge of his duties, the directors are no need to
involve too much in the company affairs and attend all the meetings of
the board. He is required to do /act such things which is necessary in
legal/statutory  reference  and  where  appearance  of  the  directors  is
obligatory.

Delegation of Powers Where Every One Acts Honestly

In respect of all  duties having regard to the exigencies of the
business and the articles of association may properly be left  to some
other official and justified in trusting that official to perform such duties
honestly.

Subjective and Objective Skill

Foster J, observe that,28

“The subjective test applies to the director’s duty of care and
skill, but it applied objective test to the director duty of diligence which
pitched him at reasonable high level.

The high court regarding due care and diligence held in case29.

“Duties of the management of the company three fold in nature
i.e. loyalty obedience in diligence. As the directors have defrauded the
creditors thus they are jointly liable.”

27 Lagunas Nitrate Co V Lagunas Syndicate (1988) 2 Ch P-392
28 Dorchester Finance Co. Ltd. V Stebbings (1989) BCLC-498
29 Registrar V Taj Co Ltd. (1993) CLC-1413
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Position of the Directors

Directors are described as trustees’  agent  or  managing partners,  such
description do not exhaust their powers or responsibilities, but indicate
useful points of view.

M.R Jessel in Re Forest of dean Coal Mining Co. (1879).

“It does not matter much what you call them, so long as you understand
what their true position is,  which is that they are merely commercial
men managing a trading concern for the benefit of themselves and all
other shareholders in it”

(1) The Director As A Trustee  

The directors are to some extent trustees for the company. Thus,
the limitation act 1939 applies to their actions in the same way as to
trustees.

Re lands Allotment Co (1894) 1 ch-616.

The company had power to invest in shares of other companies.
The directors invested 35000 pounds in shares of building securities co
in 1885. The company was wound up in 1893 i.e. more than six years
later.

Held,  the directors were protected under the trustees act 1888
(Now trustee act 1925) as there was no fraud also they were not liable,
as the shares were taken in payment of a debt.

Directors are trustees for the company of their powers e.g. of
approving transfers, issuing and allotting shares and making calls.

Piercy VS Mills & Co Ltd (1920) Ich-77

A company was in no further need of capital, but the directors
use their powers to issue shares by allotting some to themselves solely in
order  to  acquire  the  majority  of  the  voting  power  and  to  defeat  the
wishes  of  the  existing  majority  shareholders.  Held,  the  directors  had
abused their fiduciary powers, and the allotment was void.
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Howard smith ltd. VS Ampol Petroleum Ltd (1974)

Where the directors allotted shares to Howard Smith Ltd. The
allotment was not made by the directors for any reason of self-interest
but  to  destroy  the majority  holding of  Ampol  Petroleum,  and  other
shareholders  thus  opening  the  way  for  Howard  Smith  to  make  a
successful  offer  to  take  over  the  shares  of  the  minority  shareholders
Held, the allotment would be set aside.

In Alexander V Automatic Telephone Co (1900)

The directors paid up nothing on their own shares but made all the other
shareholders pay on all each shares, partly on allotment and partly by a
call. The directors did not tell the other shareholders of the difference.

Held, the allotment would be set aside.

Directors  are  trustee  for  the  company  and  not  for  the  individual
shareholders.

Perceval V Wright (1902) 2 CJ-421

Directors brought shareholder while they were negotiating for the sale of
the business of the company at a very high price, but did not tell him of
this fact. Held, the purchase of the shares was good.

Directors  were  not  trustees  for  the  third  parties  who  have  made
contracts, with the company directors do not have to account so strictly
as the trustees of e.g. a marriage settlement and in many ways they differ
from ordinary trustees.

 Smith v Anderson (1980) Lord James,

“A trustee is a man who is the owner of the property and deals with it as
a  principal,  as  owner  and  as  master  subject  only  to  an  equitable
obligation to account to some persons to whom he stands in the relation
of  trustee.  The  office  of  a  director  is  that  of  a  paid  servant  of  the
company. A director never enters into a contract for himself but for his
principal, he cannot sign on such contracts, nor be shared on them.”
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Directors Are Agents of the Company

When directors make contracts for the company, they are not
liable for themselves, unless they contract in their own names, then the
other party can sue either the company or the directors at his option.

Even if they make a contract, which is ultra vires and so cannot
bind the company the directors do not render themselves liable.

(Weeks V Propert 1873)

Liability of Directors30

The vari8ous liabilities, which the directors of a company may
incur, can most conveniently be considered fewer than four headings.

(1) Liability to the company.
(2) Liability to third parties.
(3) Liability to statutory parties.
(4) Criminal Liability.

(1) Liability to The Company for Breach of Fiduciary Duty  

It is well settled that directors, being in the position of trustee for
their company, may incurred liability for breach of their fiduciary
duty to  the  company.  The general  nature  of  that  duty  is  broadly
indicated in leading case by Lindley M.R31, 

“If directors act within their powers if they act with such them,
having regard to their knowledge and experience and if they act
honestly for their company, they discharge both their equitable
as well as legal duty to the company.”

30 Sec 194 of Company Ordinance, 1984
31 Lagunas Nitrate Co V Lagunas Syndicate (1988)
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Directors are held liable for following:
(i) Ultra Vires acts.
(ii) Mala fide acts.
(iii) Negligence.
(2) Liability to Third Parties

In certain circumstances directors may incur personal liability to
third  parties,  either  under  or  in  pursuance  of  the  act,  or
independently of it.
(i) Under or in pursuance of the act
(ii) Apart from the act.

(a) In  consequence  of  contracts  made  on  behalf  of
company

(b) For misrepresentation in prospectus
(c) For torts generally.

(3) Criminal Liability
Directors may increase criminal liability either at common law
or  under  some  statute  e.g.  at  common  law.  For  instance,
directors  who  conspire  by  falsehood  to  raise  fictitiously  the
market  value  of  their  company  share  are  indictable  for
conspiracy32.

(4) Liability to Statutory Penalties  
There are certain provisions in the companies ordinance which
contain  statutory  penalties  regarding  the  directors  failure  or
noncompliance  and  held  them  p[personally  liable  for  the
offence.

Conclusions

Director  owns  an important  position in  the  company.  He has
multi-dimensional character regarding different aspects of the company
affairs. He is a trustee for shareholders; therefore, he is also responsible
for a number of duties. But unfortunately the directors do not have a

32 Burnes V Penvell (1849)
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skill or potential of the standard that is normally required for such an
important job. In relation with fiduciary duties and duty of care and skill,
directors  enjoy  numerous  powers  that  are  given  to  them  by  the
consensus of shareholders in general annual meeting. Besides this, the
directors are held personal liable for abuse of such powers.

In  short,  the  director  is  extremely  controversial  and  most
important  personality  in  the  company.  According to  a  recent  organic
theory, now directors are part and parcel and organs of the company.
Their acts are now considered as acts of the company.
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