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Afghanistan at a Glance

Afghanistan has been a coliseum of Great Game between Russia and
Great  Britain.  Both  tried  to  push  their  colonial  frontiers  ahead.  The
process started in the last years of the fifth decade of eighteen century
and reached  its climax in the year 1919 when at the end of the Third
Anglo-Afghan War a  peace treaty ---the  Treaty of  Rawalpindi---  was
signed by “the two High Contracting Parties mutually”. It accepted “the
Indo-Afghan  Frontier  under  Article  5  of  the  Treaty  concluded  at
Rawalpindi  on 8th August  1919” 1.  Both the High Contracting Parties
signed  also  another  Treaty  on  22  November  1921  at  Kabul,  the
ratification of which was exchanged on 6 February 1922. The Treaty of
Rawalpindi 1919 declared Afghanistan an independent state free from
British control and people of Afghanistan, under the leadership of Amir
Amanullah, acquired their independence.2

Ethnically Afghanistan is a complex bouquet of a number of tribes and
clans.  These  include,  but  are  not  exhaustive,  Pushtun  (Ghilzai,
Ahmadzai,  Durrani,  Barakzai etc.)  Baluch,  Brahui,  Gujjar,  Hazara,
Moghal,  Nuristani,  Qizilbash,  Tajik  and  Uzbek.  Whereas  under  the
religious shade nearly 99% of the total population, excluding very thin
minority consisting of Jews and Hindus, claim them to be Muslim-either
Sunni or  Shia  and their  sub-sects.3 The various levels of  tension and
conflict between Sunni and Shia, between Pushtun and rest of tribes and
clans, between north and south and between the haves and have nots

1* Associate Prof. Sharia Academy, International Islamic University, Islamabad
1  Ramesh Chandra Ghosh, Constitutional Documents of the Major Islamic States, (Lahore, (India): 
Muhammad Ashraf , Kashmiri Bazar, 1947), p.144.

2 Larry P. Goodman, Afghanistan’s Endless War, (Settle and London: State University of 
Washington Press, USA, 2001), p.27.

3 Louis Dupree, Afghanistan, (New Jersey: New Jersey Princeton University Press, 1980), p. 57.
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need no explanation as it is not the area of this study. However, it may
be noted that in almost all spheres of life of the Afghan nation a key
factor which, among others, at the time of foreign invasion transformed
the whole nation as Afghan is Islam.  
In the modern state structure, the constitution of a country reflects the
aspirations  of  the  people  of  that  country.  Constitutional  document
reflects history of a particular nation whereby it  introduces itself  and
expresses future desires of it. These common aspirations are extensively
incorporated into the articles of the constitution.

Constitutional Development of Afghanistan 

First Constitution -1923 

Soon  after  the  Treaty  of  November  1921  King  Amanullah  gave
Afghanistan  its  first  constitution  in  1923,  under  its  original  title
“Nizamnamah-ye-Asasi-e-Daulat-Afghanistan”, which originally was in
Pushto and was translated into Persian subsequently. The King, initially
sought the services of some French advisors to frame the constitution of
the  country,  as  he  was  enthusiastically  fond  of  some  of  enlightened
rulers  of  Muslim countries,  like  Mustafa  Kamal  of  Turkey and Raza
Shah of  Iran whom he had met during his  seven months’ journey to
several other countries4. This constitution, at the first instance, declared
Afghanistan as “completely free and independent in the administration
of its domestic and foreign affairs”5, which obviously was a glow of the
Treaty  of  Rawalpindi.  The  constitution,  consisting  of  73  articles,
declared the country as an absolutely hereditary monarchy, guaranteed
fundamental rights of the people of Afghanistan and declared that “The
religion  of  Afghanistan  is  the  sacred  religion  of  Islam.  Followers  of
other  religions  such  as  Jews  and Hindus  residing  in  Afghanistan  are
entitled to the full protection of the state, provided they do not disturb
the public peace”6. 
Amanullah wanted his homeland to be like Europe, Egypt and Turkey,
and therefore, he promulgated the Dress Regulation Order in 1928, so
that the people of the country intending to visit Kabul were under strict
obligation to wear European dress. But he failed to rule over the people
of a country that  completely was at  the other dead end of   life and

4  M.B. Ahmad, Selected Constitution of the World, Vol. I, 2nd ed., (Karachi: the Manager, 
Governor General’s Press and Publications, 1951), p. 43-47.

5 The Constitution of 1923 of Afghanistan, Article 2.

6  The Constitution of 1923 of Afghanistan, Article 2.
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ultimately he had to abdicate the throne of the Kingdom in favor of his
brother7.
This  was,  in  short,  the  first  phase  of  giving  this  the  country  a
constitutional  order. This  is  not  the  place to repeat,  at  length,  and to
describe the factors that neither led to the failure of the administrative
set up of the country nor is this detail central to the present discussion.
However,  it  can  be  claimed  that  one  factor,  which  appears  to  be
paramount, was the pathway that King Amanullah had chosen– The way
of complete modernization in terms of daily way of life of the people.
But  he  neither  modernized  the  country  by  promoting  science  and
technology in the educational institutions nor did he try to establish any
infra-structure for research in the country to give a better future to the
people of his country.

Second Constitution-1931

In 1931 the Parliament of Afghanistan passed, during the reign of the
Nadir Shah, a new constitution, in which Islam was still  declared as:
“the faith of Afghanistan is  the sacred faith of Islam and the official
religion and that of the population in general is the Hanafi religion”8.
The Constitution 1931 remained the basic law of the country until its
abrogation. It was a confused mixture and was prepared by taking its
main substance from the constitution of Amanullah, incorporating into it
elements  of French,  Turkish and Iranian constitutions9.  The dominant
flavor of Islam, especially the characteristics possessing by the  Hanafi
school of thought, was, to some extent but not absolutely, alarming due
to not accommodation the Shia Sect of Islam. Dupree describes it “as a
hodgepodge of unworkable elements”. He elaborates the reasons of its
failure in the following words:

The ideals of Afghan society are more or less expressed
in  the  1931  Constitution,  but  the  government  never
implemented  the  prescribed  constitutional  monarchy
within  the  parliamentary  system.  The  institutions
created by the document appeared to allocate authority
to  various  government  offices,  but,  in  reality,  power
centered in the monarchy and the royal family, creating
a veritable oligarchy (L. Dupree, 1963b). Therefore, the

7 Ahmad, ibid, p.44.

8   The Constitution of Afghanistan 1923, article 1.

9 Some writers, like Prof. Ghosh and Ahmad wrote it the Constitution of 1933, probably because of
insertion of two new clauses into it in 1933.
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Constitution created the illusion of popular participation
without proper enforcement provisions.10

Third Constitution – 1964

The reasons usually cited by Dupree for the failure of the Constitution
1931, may be valid and acceptable if one keeps in mind the western
view point, however, important is that this constitution was, ultimately,
abrogated in 1964 and was replaced by the Constitution of 1964. By that
time,  Zahir  Shah  had  already  succeeded  his  father  as  King  of
Afghanistan.
As regard Islam, even a loose appraisal of the Constitution of 1964, in a
nutshell,  reflects  no  substantial  change  in   it  from  the  previous
constitution, though its preamble and articles claimed that “Afghanistan
is  a  constitutional  Monarchy;  an  independent,  unitary and indivisible
state. Sovereignty in Afghanistan belongs to the nation”.11 Islam was still
remained  as  the  state  religion,  by  emphasizing  that  “Religious  rites
performed by the state shall be according to the provisions of the Hanafi
doctrine. 12

Afghanistan, throughout its history, remained, as mentioned in the first
line of this article, a coliseum of; either its neighbourer like the Soviet
Union prior to 1919, and later of the Great Britain; or internally of other
foreign actors like the United States of America plus the North Atlantic
Treaty  Organization  (NATO)  as  well  as  ethno-regionalist  forces  like
Pushtun on one side and Uzbek and Tajik on other side. It is a country, in
which a clash   between internal centripetal forces can be seen at every
stage of  its  history. Hence in  this  state  of  affairs,  in  such a  country,
constitution would normally be the first target of a coup. In this context,
Afghanistan  had,  in  1977  once  again  embarked  upon  its  fourth
constitutional  document,  by which the country was transformed from
constitutional monarchy to the presidential system of government. This
was as Sardar Mohammad Daud, a first cousin of King Zahir Shah, took
the political board of the country in 1973, abrogated the Constitution of
1964 and issued the Republican Decrees to fill the constitutional vacuum
arising as a result of abrogation of the Constitution.13 

10 Dupree, p.464, ibid.

11  The Constitution of Afghanistan 1964, article 1.

12 The  Constitution   of Afghanistan 1964, article 1

13 For detail see Dupree, p.753. ibid.
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Fourth Constitution – 1977

Sardar Mohammad Daud steered the state establishment by issuing three
Republican Decrees, seeking to satisfy the possible public unrest and to
accommodate  the  public  demands.  For  the  next  three  years,  the
government  of  Sardar  Mohammad  Daud  had  to  rely  on  these  three
Decrees.  This  showed an acknowledgement of  the new ruler  that  the
domestic  demands  can  only  be  addressed  by  involving  people  into
political process of which the constitution is a vital tool. The term decree
itself  indicates  the  imperative that  the  ruler,  ultimately, shall  have to
move towards managing the state through a firm structural set up  the
Constitution. For a variety of complex reasons, the new proposed draft
constitution  could  not  be  passed  until  1976.  The  problems  of
Afghanistan could have been solved with the usual political tools and
domestic  diplomacy  for  which  constitution  is  one,  but  not  the  sole,
factor. In Afghanistan’s case, while studying constitutional development,
one should not ignore the other factors, which have a significant impact
on the socio-political process of the nation. For various reasons, most of
which  are  beyond  the  scope  of  this  precise  study,  the  country  was
managed under of Daud’s new set up. However, within a period of nine
years this “new” Constitution was also abrogated and found its place in
the national archives at Kabul.
The failure of this new constitutional set up was mainly due to domestic
unrest, foreign powers’---especially the then Union of Soviet Socialist
Republic and India--- interference in every sphere of state life. It also
linked for keeping the people aside from state affairs.  The people saw
only change in the name of their head; Zahir Shah enjoyed the absolute
powers  by  introducing  him  as  monarch,  whereas  his  successor,
Muhammad Daud assumed status of the President of the country. In rest
of the fields of life of an average Afghan, no changes of 20 th century
could be incorporated. In addition, the increasing expansion of role of
the USSR led elite to play a vital role in the game. In 1979 under the
leadership of Noor Muhammad Tarakai, another coup d’etat took place
which sacked out, President Daud and his family, within a cycle of day
or  even  less  and  declared  Afghanistan  as  “Democratic  Republic  of
Afghanistan”.  Tarakai  abrogated  the  Constitution  1977  and  put  the
country once again under another types of decrees.
Any careful and systematic examination of the outcome appeared from
the bloody carnage, which took almost three dozen lives, shows that the
independence  taken  from  the  Rawalpindi  Treaty  of  1919,  gradually
failed  to  provide  stability.  This  was  further  supplemented  by  the
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increasing  influence  of  Moscow’s  imperialism.  The  country,  in
confronting the Siberian winds, sacrificed more than a million sons of
soil. However, ultimately in the 90s, one of the super powers of the time
responsible for this carnage was thrown in   the graveyard of the history.

Fifth Constitution – 1987

From 1978 to 1988, the country was under the iron grip of the Soviet
controlled regime; chiefly it was a military led phase, in which the rulers
tried to transform the country into a Soviet satellite. At the same time,
resistance rose to Soviet hegemony during the first few years. It started
bit by bit  in its indigenous color and then was gradually captured by
neighboring country Pakistan. The latter was then ruled by a regime to
America and its allies.  In consequence to that, the state structure came
to  be  confined  to  urban  areas  of  the  country.  The  majority  of  the
population, the rural inhabitants was ruled by the war lords, religious
leaders and Mujahidin. The latter was as free, independent and sovereign
in their  respective areas  as  a  parliament  could be in  any democratic
country  of  the  world.  This  state  of  affairs  split  the  country. In  1986
strong  voices  were  widely  raised  for  national  reconciliation  in  the
political circles of the ruling People’s Democratic Party of Afghanistan,
(PDPA).These  pressures  from  the  party  brought  a  draft  of  new
constitution to be adopted after seeking approval of all power centres.14

The  constitution  was  enforced  in  the  country  in  December  1987.  It
remained   operative in the state from April 1988, thereafter, the country
witnessed the withdrawal of Soviet forces started in May 1988 and the
process was completed in February 1989.
To curtail  the tale of Afghan constitutional  development,  it  would be
sufficient to say that in the year 1996, the then state elite promulgated
another  document  as  the  Constitution  of  the  Islamic  Republic  of
Afghanistan. The name (Islamic Republic) was   name adopted for the
first  time in the  history of  Afghanistan,  most  probably following the
neighborhood Islamic Republics viz., the Islamic Republic of Pakistan
and the Islamic Republic of Iran. Since the Rawalpindi Treaty of 1919
between Afghanistan and the British colonial administration, to date the
Afghan nation witnessed no less than six constitutions. The number of
administrative decrees is  much higher. Leaving aside   these decrees,
however, the brief   description of various constitutions is as under: first
Constitution 1923 ; second Constitution 1931 ; third Constitution 1964 ;

14 Weiner, Myron, the Politics and Social Transformation in Afghanistan, Iran and Pakistan, (New 
York: Syracuse University Press, 1999), p.61.
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fourth Constitution 1977; fifth Constitution 1987 amended in 1990; and
sixth Constitution 2004.

Islamic content in the various Constitutions of Afghanistan 

It would, however, be beneficial if, at the beginning of this discourse, it
is  crystallized  and  unclouded  that  the  political  traditions  and
developments  giving rise  to  these constitutions  are  not  a  part  of  this
discussion.  Every  constitution,  despite   variance  in  socio-political
circumstances attending it,  is being  considered here as a single unit,
irrespective  of,  and  without  paying  attention  to,  the  trans-national
linkages, national conflicts and the transformation of tribal values into a
kind   of  global  Islamic  movement.  Without  any  departure  from  the
parameters of this study, it is hoped that study of such   areas  shall be
dealt with by some of the constitutionalists else as more or less all these
areas are the species of constitutionalism, and need a multidimensional
study in depth.

The Constitution of Afghanistan 1923

Before taking up the discussion of this early constitutional development
the  reader  of  this  paper  is  reminded  that  according  to  Mohammad
Hashim Kamali: “In the constitutions of Afghanistan, departure from the
Shariah principles is usually implicit, thus making a direct clash with the
principles  of  Islam less  visible  to  the  observer.  Incidents  of  conflict
between the  Shariah principles and the constitution tend to be in the
form of an underlying tension rather than a direct clash. This is partly
due to the sensitivity of the subject and a deliberate effort on the part of
the Afghan legislators to avoid such clash of values.”15 However, the
present writer recommends that this untouched area of conflict between
Afghan legislation and Shariah may be taken up for someone else for an
elaborate discussion. The aim here is to assess only Islamic content in
the constitutions of Afghanistan on an objective basis.
The Constitution 1923 consisted of 73 articles, most of which pertained
to  the  operative  mechanism  of  the  state.  The  article  relating  to  the
objectives  of  the  state  laid  down the  principle  that  “The  religion  of
Afghanistan is the sacred religion of Islam---.”16 The constitution made

15Mohammad Hashim Kamali , Law in Afghanistan(, Leiden : E.J. Brill, 1985 )p-19. The book is 
an extension of his doctoral dissertation, Matrimonial Problems of Islamic Law in Contemporary 
Afghanistan. 

16 The  Constitution of Afghanistan  1923, article 2.

85



the  King  duty  bound  “to  rule  the  people  in  accordance  with  the
principles enunciated in the Sharia”.17 At the same time it designated the
King as “the servant  and the protector  of  the  true religion of  Islam”
18.Unlike the constitution of the Islamic Republic of Pakistan 1973, the
King of Afghanistan was not facilitated with institutions like Council of
Islamic Idealogy19 and Federal Shariat Court.20 However, the Qadis and
Ulama of Afghanistan were   empowered to enforce  hudud  laws there
under. Upon the promulgation of the 1923 constitution, King Amanullah
ordered  the  Ulama  to  collect  and  compile  the  Shariah penalties  of
ta’azir,  in  accordance  with  the  authoritative  opinions  of  the  Hanafi
School  in  Persian  language.  The  powerful  establishment  of  Qadi
considered  it  as  an  encroachment  upon  their  discretionary  powers,
probably taking the relief from the constitution itself that “in the courts
of justice all disputes and cases will be decided in accordance with the
principles of Sharia and of general civil and criminal laws”.21

The  constitution  declared  the  King  almost  a  Caliph,  or  an  Amir  al-
Muminin as it required the  Ulama to “mention the King’s name in the
khubtah (Friday sermons)22, which they did. Similarly it was the  Imam
--the King-- who could promulgate the ta’azir punishments. At the same
time, like in the past history of Muslims, the Ulama always enjoyed the
authority they claimed for themselves. The architects of the legislation
however,  cleverly  placed  some  statutory  mines  into  the  body  of  the
institution. For example it declared: “Subjects of Afghanistan shall have
the  right  to  submit  individual  or  collective  petitions  to  government
officials for redress of acts committed by official or others against the
Sharia or other laws of the country”.23 
In this phrasing both the terms “Sharia” and “other laws of the country”
were brought  at  par  with each other  and this  was done in  a  country
where a strong and steel grip of Ulama over the faith patterns of Afghan
peoples  always  existed  transparently.  Another  provision  of  the
constitution was: “No person may be arrested or punished other than
pursuant to an order issued by a Sharia court or in accordance with the

17 Article 4, ibid.

18 Article 5, ibid.

19 See articles 227-231 of the Constitution of the Islamic Republic of Pakistan.

20 See articles 203A-203J of the Constitution of the Islamic Republic of Pakistan.

21 The Constitution of Afghanistan 1923, article 21.

22 Article 7, ibid.

23 Article 13, ibid.
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provisions  of  appropriate  laws”.24 Also  it  was  guaranteed  that  “All
subjects of Afghanistan have equal rights and duties to the country in
accordance  with  Sharia  and  laws  of  the  state.25 Another  provision
regarding the function of the court of justice made it obligatory that “all
disputes and cases will be decided in accordance with the principles of
Sharia  and of  general  civil  and  criminal  laws”.26 The  articulation  of
these  provisions  reveals  that  there  was  an  inherent  dichotomy in the
constitution, especially when we see the subsequent structure of courts
that isolated Qadis from other commercial and administrative courts.
The architects of the constitution 1923, according to their understanding
of Islam, incorporated Islamic contents into its  original  text  but  soon
after its promulgation, the religious leaders criticized the text of article 2
of  the  constitution,  and  demanded  that  wording  of  this  article  be
amended by declaring the  Hanfi School as the official religion of the
country. They also demanded the amendment of some other articles of
the constitution. These included an article to the effect that “All subjects
of  Afghanistan are  endowed with personal  liberty and are  prohibited
from encroaching on the liberty of others”.27

King Amanullah opposed the demands of religious leaders and argued
that such restrictive amendments in the constitution would undermine
national unity. However, he did not succeed in resisting their demands
for too long, and eventually, a new phrase “And its official religious rite
is the sublime Hanafite rite,” had to be added to the relevant article of
the constitution. The later article, in the same way,   with the addition of,
“Afghan subjects are bound by the religious rite and political institutions
of Afghanistan”, was also amended accordingly,28 so that no one could
enjoy the privilege of liberty as provided in the constitutions of most of
the western countries.

The Constitution 1931

An analytical look of the Constitution 1931 unveils that it represented a
deviation of Westoxicated flavor of the constitution from its zenith to
nadir. The elements  which were  seemed to be at  a  swing were now
placed the other end of the scene. The constitution, accommodating the

24 Article 10, ibid.

25 Article 16, ibid.

26 Article 21, ibid.

27 Article 9, ibid.

28 Kamali, p.28-30, ibid.
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tribal demand, declared the Shariah as law of the land. Despite the fact
that  in  its  substance  it  was  stills  a  monarchy, though  it  was  a  clear
departure  from the  liberal  color  to  the  traditional  system.  Unlike the
Constitution  1923,  it  started  with  the  Tasmiyah29,  and  faith  of  Islam
emphasizing the Hanafi religion as the religion of population in general
and the same was pronounced as official religion30.   King Nadir Shah
publicly undertook “to carry out the administration in accordance with
the dictates of the sacred  Shariat of the Holy Prophet (peace be upon
him) and the  Hanafi  religion…” 31 He was obliged statutorily to take
oath as follow:

I  swear  by  Almighty  God  and  the  Sacred  Quran,
knowing  that  God  the  Glorious  is  Omnipresent  and
Omniscient,  to  rule  according  to  the  Shariat of
Mohammad (peace be upon him!) and the fundamental
rules of the country and to strive for the protection of
the  glorious  Religion  of  Islam,  the  independence  of
Afghanistan  and the  rights  of  the  nation,  and  for  the
defense, progress and prosperity of the country. So help
me God  through  the  blessings  of  the  sacred  spiritual
force of the blessed saints (the approval of God be upon
them!)32.

In  the  same way, the  form of  oath for  the  members  of  the  National
Council was articulated in terms of the ideology of Islam.33 Furthermore
the Council was prohibited from passing any measure in contravention
to the canons of Islam34. It was declared as the duty of the pulpiteers to
mention the name of the King in Friday sermons; moreover, the King
was  empowered  to  remit  and  reduce  punishment  under  the  Shairiat
law35; the Afghan subjects were free to enjoy all rights conferred by the
Shariah law;36 imprisonment,  without  due  process  of  law,  was
prohibited;37 rights and duties of all subjects were recognized under the

29M. B. Ahmad,   p.48, ibid.

30 Ahmad, ibid,  p. 48.

31 Article 5 of the Constitution, ibid.

32 Article 6, ibid.

33 Article 37, ibid.

34 Article 65, ibid.

35 Article 7,  ibid.

36 Article 10, ibid

37 Article 11, ibid.
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Shariat law;38 in the event of taking any property from anyone in the
public  interest,  the  government  was  required  to  pay  its  value  to  the
owner  according  to  Shariah law;39 entry  of  officials  into  a  private
residence  without  an  order  under  the  Shariah  law  was  prohibited;40

punishment could only be inflicted by the law of the land and the sacred
the  Shariat  law;41 it was obligatory that the delivery of education and
publication  of  newspapers  and  other  material  must  not  infringe  the
articles of Islamic faith;42 only Muslim Afghan subjects were eligible for
appointment  as  ministers.43 Judiciary  was  bound  to  deal  the  suit  in
accordance with the principles of Hanafi religion and every person was
entitled to plead any provision of the Shariat law.44

Dupree, looking at this arrangement from a western view point, views
the  constitution  1931  as  “hodgepodge”  and  considers  it  as,  besides
others,  “extracted  from  the  constitution  of  Amanullah,”45 which  was
quite  obvious.  However, it  ought  to  be  viewed  as  the  next  phase  of
Afghan  nation’s  constitutional  development  and  political  evolution.
Contrary  to  this  view,  Kamali,  an  Afghan  scholar,  declaring  this
document  as  a  clear  contrast  with its  predecessor, claims it  to  be an
“emphasis  on  adherence  to  Islam  in  legislation  and  government
affairs.”46 These  extremes  in  the  constitutional  provisions  of  the  two
monarchs, gradually led to the amalgamation of both the view points of
modernists  (the  Constitution  1923)  and  that  of  traditionalists  (the
Constitution 1931);   these two perspectives were reconciled and gave
birth to the Constitution 1964.

The Constitution 1964

Dupree termed the provisions of the Constitutions 1964 as, “the finest in
the  Muslim  world”,  though  he  did  not  present  any  comparison  of
constitutions of other Muslim states, especially from amongst the states
having  similar  geo-political  characteristics  like  Turkey,  Iran  and

38 Article 13, ibid

39 Article 15, ibid

40 Article 16, ibid.

41 Article 19, ibid.

42 Articles 22 & 23, ibid.

43 Article 75 ibid.

44 Articles 87-88 & 91-92, ibid.

45 Dupree, L., p. 464, ibid

46 Kamali,  p.20, ibid.
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Afghanistan47.  According to him “the writers of  the constitution 1964
used Islam as a weapon against the traditionalists”. Kamali,  however,
adopted another more balanced view. He says, “The Constitution 1964,
in other words, aimed at establishing a statutory legal order in which an
attempt  was  made  to  reconcile  Islamic  and  modern  legal  and
constitutional principles”48. 
Starting  from  Tasmiyah in  Naskh script,  this  was  a  document  which
contained  128  articles.  It  declared  Afghanistan  as  a  constitutional
monarchy;49 Islam was still the state religion, however, Hanafi doctrine
was given importance in the following way: “Religious rites performed
by the state shall be according to the provisions of the Hanafi doctrine;50

official flag was radically changed   but its overall   design still carried
an  Islamic  color;51 the  Muslim  Hanafi King  was  regarded  as  the
protector  of  the  basic  principles  of  Islam;52 in  the  Friday  prayer  the
Khatibs were still required to mention his name in Khutbah.53 However,
unlike the Constitution 1931, now the King was not under the obligation
to remit and pardon sentences awarded in accordance with the Shariat
law;54 Islamic content of the oath of the King was slightly curtailed but it
was still there.
The state legislation was restricted only the following provisions: “there
shall be no law repugnant to the basic principles of the sacred religion of
Islam.55 But unlike Pakistan’s Constitution 1973, no body was there to
assist  the Shura as  to whether  a particular  law was repugnant  to  the
basic principles of Islam or otherwise. The architects of this legislation
introduced an interesting provision, according to which where there is
no  law  passed  by  both  the  houses,  the  provisions  of  the  Hanafi
Jurisprudence of the  Shariat   shall be considered as law”;56 and as an
extension  to  this  principle,  the  courts  were  empowered  to  make  a
decision  that  in  their  opinion  secured  justice  by  following  the  basic
principles  of  Hanafi Jurisprudence  in  the  best  possible  way,  if  no

47 Dupree, p. 565, ibid.

48 Kamali p.21, ibid.

49 Article 1, Constitution 1964, ibid.

50 Article 2 ibid.

51 Article 4, ibid.

52 Articles 7 & 8

53 Article 11, ibid.

54 Article 9(17), ibid.

55 Article 64 ibid.

56 Article 69, ibid.
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provision  exists  in  the  constitution  or  the  laws  for  a  case  in
consideration; amendment into the constitution with regard to the article
describing the King as  Hanafi Muslim, could not be made57.  In other
words this was meant to be a perpetual provision of this constitution.
The Constitution 1964 dominated the political scene of the country for
about 9 yeas, until Zahir Shah who had succeeded his father as King
following his assassination and was deposed by a coup led by Sardar
Daud  in  1973.  After  a  lapse  of  four  years,  a  new  constitution  was
promulgated in the year 1977. 
The Constitution 1977

The Constitution 1977 was the outcome of Sardar Daud and his team’s 3
years   exercise which first appeared in 1976 and was declared to be
effective from 1977. Sardar Daud, as earlier described, switched over the
country’s political  system from monarchy to the  presidential  form of
government, professing “adherence of the basic principles of the sacred
religion of Islam”. But Hanafite clause was not made integral to the state
religion, under this constitution, for the first time in the history of the
country, the name of the state was–like many other modern states of the
world–adopted as the Republic of Afghanistan;58 the repugnancy clause
(that no law repugnant to the basic principles of Islam would be there)
was  also  a  part  of  the  constitution;59 the  constitution  also  made  it
obligatory that the President of the Republic must be Muslim, but unlike
the Constitutions 1931 & 1964, no mention was made for his being a
Hanafite60; the oath of the president restricted him in a way that “I will
protect the basic principles of the sacred religion of Islam;61 similar  to
its predecessor, the Constitution 1977 did not   emphasize the religion of
the ministers,  though their oath did imply that they not be atheists at
least, as it started from a loose and incomplete translation of  Tasmiyah
(In  the  name  of  God,  the  Almighty)”62 ;  the  courts,  however,  were
required to make their judgments following the basic principles of the
Hanafi Jurisprudence or the Shariat of Islam and within the limitations
set forth in the constitution;63 except in the case of death sentence in

57 Article 102, ibid.

58 Preamble of the Constitution of the Republic of Afghanistan 1977.

59 Article 64, ibid.

60 Article 77

61 Article 80, ibid.

62 Article 90, ibid.

63 Article 99, ibid.
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which instance the execution of the judgment of the highest court shall
be subject to  the endorsement of the President of the Republic;64 the
oath of the members of the Supreme Court started from the same loose
and incomplete translation of Tasmiyah,
Despite the lack of provisions regarding Islam as compared to previous
constitutions,  the  Constitution  1977  seemed  to  be  an  acceptable
document for the traditionalists, especially if one considers that in the
abrogated constitution the amount of Islamic content was much made
heavy. However, Sardar Daud not only transformed the political system
of the country, but, declaring Afghanistan a democratic republic, he also
changed the course of the country towards socialist orientation in foreign
and domestic policies. This later proved to be a boomerang and after a
short while it took his life and invited the siblings and offspring of Ivan
the Terrible. And Islam seemed to be wilted, faint and barely perceptible
in the country for the next one decade. Thereafter for the next 10 years
or so the country was completely estranged from its Islamic moorings
under Soviet –blocked Communist regimes.

The Constitution 1987

From  1973  to  this  day,  Afghanistan  had  been  facing  the  state  of
bloodshed again  and again,  and  it  seems to  continue for  the  coming
future. It is a complex matter that could be taken for research by expert
in strategic studies rather than being a subject of law and constitution.
The constitution 1977 was not in existence any longer since 1978 until
1987 when Afghanistan’s the then regime adopted the Constitution 1987
at a time when there was a constitutional vacuum in the country and it
was ruled by decrees.  Subsequently “the Fundamental Principles of the
Democratic  Republic  of  Afghanistan”  were  introduced  as  an  interim
constitution of the country which changed the name of the country that
had lasted seven years for the promulgation of the constitution 1987.
The architect of the new Constitution 1987, Dr Najeebullah turned back
the  country  as  “The  Republic  of  Afghanistan”  removing  the  word
“Democratic” from the official name of the country. Though the country
was still occupied by the Soviet troops and was made wily nily a part of
that bloc, the constitution 1987 even then had a considerable volume of
Islamic contents into it. It started: “In the name of Allah the beneficent,
the merciful;64 its preamble reflected the importance of “the tenets of the

64 Article 105, ibid.

64 See Preamble of the Constitution of Afghanistan 1987.
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sacred religion of Islam;65 the constitution not only recognized Islam as
the religion of the country but the same article forcefully declared that
“no law shall  run  counter  to  the  principles  of  the  sacred  religion  of
Islam”;66 The  state  flag,  however, did not  indicate  the  country  as  an
Islamic state but seemed to be like other secular countries, especially if
it is compared to the former flag of the country67; for hereditary rights to
property, the constitution assured a guarantee to them by the law on the
basis  of  Islamic  Shariat;68  it  also  guaranteed   freedom  to  perform
religious rites to the followers of all religions69; and among others, one
of  the  characteristics  of  the  President  of  the  Republic  like  previous
constitution, was Islam, as the president was required to take his oath, by
starting  from  the  name  of  Allah  Almighty,  that  he  will  protect  the
principles  of  Islam;70 members  of  the  judiciary,  while  making  their
decisions  were  required  to  follow  the  provisions  of  the  Shariat  of
Islam71.
 Under the strict grip of Soviet influence, the constitution promulgated
by the regime carried a lot of terminology of Soviet political system,
whereas Islamic content seemed too wilted, and barely perceptible in the
practical shape of the system. The issue was not merely to write Islamic
articles in the constitution,  but  that  of  the political  will  of  the ruling
class. And such a will was totally absent in the new dispensation. This
state  of  affairs  eventually  led  to  the  failure  of  the  system,  and  new
amendments  were  introduced  in  the  constitution  known  as  new
constitution – the Constitution 1990.

The Constitution 1990

The Constitution 1990 was the modified version of its predecessor--the
Constitution 1987-- as its text reveals that it was a reshuffled text of the
old  canon.  As  regards  Islam,  some  slight  changes  are  seen  in  this
amended  document,  e.g.  article  pertaining  to  property  in  the  old
Constitution 1987 declared that “In the Republic of Afghanistan, state,
mixed,  cooperative,  religious  trust,  and  private  property  as  well  as

65 See preamble, ibid.

66 Article 2, ibid.

67 Article 10, ibid.

68 Article 29, ibid.

69 Article 40, ibid.

70 Article 73 & 74, ibid.

71 Article, 112, ibid.
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properties  of  political  and  social  organizations  exit,”  but  in  the  new
amended Constitution 1990,  the  word “religious”(  which includes  all
religions)  was  omitted,  suggesting  another  step  towards  the  secular
overtones of Marxism.72 Furthermore, in the old constitution, at another
place, some authorities, including “Council of  Ulama and clergymen”,
were given right to propose introduction, amendment and repeal of law
in each house of National Assembly, but  in the new constitution, such a
Council was omitted from the list  of authorities.73 Rest of the text of
both  the  constitutions  remained  the  same,  so  the  Constitution  1990
should be seen as a revised and, to some extent, an amended version of
the Constitution 1987.
The Constitution 1990 was an attempt a swan song as a last resort to
protect the political system of the country that was erected under Soviet
sponsored bloody coup. However, soon Dr Najeebullah was deposed by
Mujahidin, who rapidly advanced against Dr Najibullah’s government.
They   took   control of Kabul and liberated Afghanistan. A provisional
government of  Mujahidin assumed power in  Kabul.  The period from
April 1992 to May 1996 should be considered more or less a state of
oligarchy in whole of the country, as there was no law which can be
named  as  constitution.  Therefore,  in  May  1996  in  order  to  fill  the
vacuum, the then President Burhanuddin Rabbani drew up and published
a  document  as  constitution  for  interim  period  which  never  took  the
status of an operative constitution in the state of Afghanistan.
The chief vulnerability of Afghanistan, besides others, has been due to
lack of security and peace and a near absence of any law and order in the
country.  Taking  the  advantage  of  the  state  of  this  vulnerability,  the
international powers always tried to impose their influence, directly or
otherwise, in this poor and war-torn country. The eleventh September
episode proved to be a major source of embarrassment for Afghanistan
and a golden opportunity was grabbed by the USA to indoctrinate the
United Nations its self engineered hypothesis and misguide the world
community. As a result of this pretext and by taking approval from the
UN, the USA deployed its troops in Afghanistan.
To  be  specific  only  to  constitutional  developments,  the  post  Soviet
scenario rendered the Muslim community of Afghanistan irrelevant to
the  affairs  of  the  state.   The  American  foreign  policy  making
establishment, taking the crutch of 11th September, filled up the vacuum

72 Article 19 of both the Constitutions 1987 & 1990, ibid.

73 Article 94 of both the Constitutions 1987 & 1990, ibid.
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and  under  the  US  patronage  a  new  document  was  enforced  as  the
Constitution of the Islamic Republic of Afghanistan.

The Current Constitution 2004

A profound study of the constitutions of Afghanistan makes it clear that,
in  regard  to  positive  quantum of  Islam in  the  constitution,  no  other
document  remained  since  the  inception  of  Afghanistan  as  a  modern
country  as  this  one.  Surprisingly, this  occurrence  was  made  possible
under the control and approval of the USA, the NATO and their allied
forces  in  the  country.  Putting  aside  the  reasons  for  the  analysis  of
political  scientists,  the  study  of  the  current  document  makes  Islam
visible by uncovering its magnitude in the constitution.
For  the  first  time  in  the  history  of  the  country,  perhaps  under  the
influence of its neighbours the Islamic Republic of Pakistan and the
Islamic  Republic  of  Iran Afghanistan  has  been  declared  as  Islamic
Republic74 and its official religion is Islam; repugnancy clause, as per
previous  practice,  is  a  part  of  it;75 besides  others,  the  state
responsibilities  are  to  prevent  muskirat (intoxicants)76 and  to  develop
religious education, organizing and improving the conditions of mosque
and  religious  centres;77 again  for  the  first  time  in  the  history  of  the
country, the national calendar is now hijri, and weekly holiday falls on
Friday;78 national insignia is composed of  mehrab and pulpit and core
slogans of Islam “There is  no God but  Allah and Mohammad is His
Prophet”  and  “Allah  is  Great”  are  within  in  it;79 the  citizens  of
Afghanistan have the “right to form political parties” the “program and
charter  of  which  must  not  contrary  to  the  principles  of  the  sacred
religion  of  Islam.”  In  the  same  article,  it  is  also  obligatory  that
“formation and functioning of a party based on---any Islamic school of
thought (Mazhab-i-fiqhi) is not permissible80:” as regard the educational
curriculum, it is among the functions of the state to devise it on the basis
of  the  provisions  of  the  sacred  religion  of  Islam;81 President  of  the

74 Articles 1 & 2 of the Constitution of the Islamic Republic of Afghanistan.

75 Article 3, ibid.

76 Article 7, ibid.

77 Article 17, ibid.

78 Article 18, ibid.

79 Article 19, ibid.

80 Article 35, ibid

81 Article 45, ibid
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republic must be a Muslim and his/her oath and that of a minister as well
as  members  of  the  judiciary  have  also  been  articulated  in  Islamic
terms;82 a  member  of  judiciary  shall  not  be  qualified  to  be  a  judge,
unless “he has high education in law or in Islamic jurisprudence”;83 and
the “courts’ ” decisions shall be within the limits of the constitution in
accord with  Hanafi jurisprudence and in a way to serve justice in the
best possible manner;84 while dealing with personal  matters involving
the followers of Shia sect, courts shall apply Shia school of law”;85 and
above all, the constitution itself imposes an embargo on its amendment
in a  way that  “provision of  adherence to  fundamentals  of  the  sacred
religion  of  Islam and  the  regime  of  the  Islamic  Republic  cannot  be
amended86.An holistic view of this documents reveals that the amount of
Islamic  content  in  it  may  be  considered  by  the  traditionalists  as
satisfactory.

Tides on Islam in the Past and their Appraisal  

The constitutional position of Islam in Afghanistan had neither been in
horizontal nor vertical directions but it, at one angle, always fluctuated
and,  in  another  way,  it  always  remained  the  same.  Amanullah’s
Constitution  of  1923  was  a  refection  of  the  trends  prevailing  in  the
modern Muslim countries in that time, in which a faint but sound shade
of  tribal  Islam  can  be  seen.  Its  successor  the  Constitution  1931
represented  the  other  extreme  mainly  due  to  an  enthusiasm  for
applying  Islamic  principles  of  statehood which  was  not  against  the
natural law as one extreme always gives birth to the other extreme of
semi-circle.
The third actor of the game the Constitution 1964 tried to calm down
the  situation,  and  was  a  balanced  document,  as  it  was  the  only
constitution which, before its promulgation, was widely publicized by
giving press coverage that  lasted for 18 months.  Notwithstanding the
fact  that  its  author was a monarch,  yet  it,  as compared to  the  whole
constitutional  canvas,  widely  represented  the  democratic  norms  and
wishes  of  the  people.  In  brief,  it  was  a  meeting  point  of  tribal

82 Articles  62, 63, 74 &118.

83 Article 118, ibid.

84 Article 130, ibid.

85 Article 131, ibid.

86 Article 149, ibid.
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traditionalists and urban modernists,  and it  endeavored to pacify both
elements of the society.87

As regards consultation with the people, the Constitution 1977 was also
the other swing of its author, and was not logical especially in the second
half  of  the  twentieth  century.  The  people  of  the  country  and  other
quarters concerned were neither consulted nor were informed about the
process which lasted for 3-4 years. In this document Islam can be seen
as a state faith but, not as a system of life, as  Hanafi School was not
mentioned in the text. Though the repugnancy clause was available but it
was in a very loose articulation as, unlike Pakistan, no institution was
created to ascertain the “basic principles of sacred religion of Islam”,
and the courts  were under the obligation to  pronounce judgment  “by
following the principles of Hanafi jurisprudence or the Shariat of Islam
and within the limitations set forth in the constitution”. The language of
the article 91 of Constitution allowed the judiciary to deviate from the
Hanafi doctrine.
The Constitution 1987 and its revised version-- the Constitution 1990--
both were articulated at a time when people of the country had lost their
sovereignty, therefore, reduced size of Islamic provisions can be seen in
it, but these were kept obviously to calm down the society.
The  Constitution  2004 is  also  an  outcome of  the  situation  when the
country had lost its sovereignty and representatives of the people used
their sword of legislation when it  was in the hands of their off shore
uninvited alien guests, but at the same time, it is a matter of irony that
Islam, in this constitution is seen moving rapidly representing the wishes
of the people.
A kaleidoscopic view of every constitution of Afghanistan and careful
analytic look at it, reveals that, though, Islam had not considerably been
an operative part of the country’s priorities during the last 90 years of its
history, yet its constitutional importance could not be set aside by any
government  –  tribal  or  civic;  monarchy or  presidentship;  Western  or
Soviet model of government. The level or degree of its components may
vary in all these/six constitutions. But it, beside others, remained a vital
factor of unity of the country. Therefore,  no rulers of  the time could
afford not to incorporate the Islamic provisions into constitution. Islam
is extremely deep rooted in the perceptions of a common Afghan, though
the color of such Afghan tribal Islam may not be in concurrence with the
dogmas of international actors. 
But  is  the  democratic  set  up  of  the  People’s  Republic  of  China,
representing almost one fourth of the global population, acceptable to

87 Kamali, p.22, ibid.
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the white Anglo-Saxons plus their allies who are hardly forty per cent of
China’s population? The Soviet Union---before its dissolution--- claimed
to  be  a  democratic  state,  but  had  the  Western  democratic  norms
recognized  the  Soviet  Union  as  a  democratic  set  up?  So  whatever
perceptions of Afghan people about Islam might be, it is an issue for
other  political  scientists  to  study. This  study focuses  on  the  specific
features of the constitutions not on what ought to be. The author of this
article hopes that someone else will be able to focus on this unattended
area of study of Afghanistan. To this extent, any color of Islam in the
constitution  of  Afghanistan,  must  be  accepted  by  the  international
community which is not against the jurisprudence of any systems of the
world.

Constitutional Future of Afghanistan

A contemporary writer describes Afghanistan “a country like no other”,88

so no one other than an Afghan political figure could have an ability to
pronounce a judgment about the future constitutional developments in
Afghanistan.  It  is  also  an  Afghan  who  could  accurately  predict  his
country’s future also. The present constitution  reflects the existing lack
of stability in the country; the material used in the scaffolding of its frail
political skeleton is relatively poor; besides the presence of the USA and
the  NATO  forces,  some  other  influential  regional  stakeholders  like
Russia, Pakistan, Iran, China and India are anxiously waiting to take the
position  as  queue-jumper;  domestically,  after  the  Rawalpindi  Treaty
1919,  the  country  remained  a  playground  of  relay  race  between  the
modernists and traditionalists, and the race claiming million of death toll
opted for another rhythmic orchestra. So in these circumstances, what
next move might be?
Since the said writer says that,” Afghanistan is a country like no other”,
therefore, the gadgetries for analysis used in the cases of other countries,
perhaps, may not produce a better conclusion. But what does an Afghan
say? Most probably his answer might be a conclusive one. The present
President of Afghanistan advises the nation as under:

The constitution is not the Koran. If, five or ten years
down the line, we find that  stability improves, proper
political  parties  emerge,  and  we  judge  that  a
parliamentary system can function better, then a  Loya

88  Amalendu Misra, Afghanistan, (Cambridge: Politly Press, 65 Bridge Street, 2004), p.1.
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Jirga89 can at  a time of our choosing be convened to
adopt a different system of government.90

Therefore,  the constitutionalists,  policy makers and political  scientists
may consider the present political document that has been enforced in
this  country,  as  an  “Interim  Constitution  of  the  Islamic  Republic  of
Afghanistan”. They should wait for improved stability in this poor and
war-torn  country, they  should  wait  for  proper  emergence  of  political
parties and they also should wait for better functions of existing system,
as the present Afghan President hopes.

89 The Constitutional Assembly of Afghanistan.

90 Barnett R. Rubin, Crafting a Constitution for Afghanistan, Journal of Democracy, vol. 15 No.3,
 (July 2004), the John Hopkins University Press, Baltimore, USA, p. 19.
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