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Abstract

Child protection, around the world, has been gradually shifting
from its traditional welfare orientation to rights oriented policy
and practice. The rights approach to child protection is guided
by the United Nations Convention on the Rights of the Child.
This  article  argues  that  the  concept  of  child  protection  as
envisaged  in  the  Convention  and  as  interpreted  in  current
practice  is  narrow  in  scope  and  limits  children’s protection
entitlements.  Child  protection  conceptualised  in  a  true  rights
ideology offers not only protection against actual incidences of
abuse, exploitation and harm as provided in the Convention, but
also intends fulfilment of children’s rights to live, grow, develop
and to participate in protection of their all rights.
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Introduction

Child  protection  systems  worldwide,  including  the  evolving  child
protection system in Pakistan, have been welfare oriented, based on the
notion that children’s value and entitlements to state welfare arise from
their present vulnerability and future value. However, a protection policy
guided  by  the  rights  ideology  intends  to  guarantee  the  fulfilment  of
children’s rights to live, grow, develop, participate and be protected with
the status and dignity of human beings. Therefore, conceptualising child
protection in terms of rights rather than welfare is what some term as ‘a
move from charity to entitlement’ (Lachman et al. 2002: 16). Also, the
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children  rights  with  rich  theoretical  background,  from  John  Locke’s
Some  Thoughts  Concerning  Education (1693)  and  Rousseau’s  Emile
(1762) to Daniel  Farson’s  Birthrights (1974) and John Holt’s  Escape
from Childhood (1974),  and with a policy instrument like the  United
Nations Convention on the Rights of  the Child (UNCRC) is  now the
dominant discourse and international policy guidelines (Archard, 1993;
Detrick,  1992;  Van  Beuren,  1995).  Of  course,  there  is  still  some
scepticism  regarding  relevance  and  effectiveness  of  the  concept  of
children’s rights and the UNCRC in various contexts. 
Those, who deny that children possess rights or find it a radical notion,
tend to employ two myths to their argument, which are central to child
protection debate. First, according to Freeman (1992), they have an ideal
adult-child relation in mind that adults have the best interest of the child
at heart. Second, they see childhood as a golden age, carefree, innocent
and  without  any  adversities  of  the  adult  life  (Freeman  &  Veerman,
1992). They tend not to realise that the reality of childhood for millions
of children, especially in the Third World is different (Ennew & Milne,
1989).  At  least  for  children,  who are  at  risk  of  abuse  or  in  need  of
protection, the denial of rights adds to their misery as pointed out by
Geraldine Van Bueren (1995). According to Van Bueren, this denial is
based on the belief that if children’s right were acknowledged, this will
cause a conflict of interest, particularly within the family (1995). She
clarifies,  however,  that  it  is  not  possession  of  rights  which  cause
conflicts, though it may happen, but rather not acknowledging the rights
that may force individuals to suffer in the absence of a framework within
which to challenge the ill treatment (Van Bueren, 1995). Although, it is
not  so simple and straightforward that  by having rights,  children can
challenge any ill treatment towards them and thus protect themselves.

Children’s right to protection-philosophical debate

The complexity comes from the very underpinning of  children rights
debate in the liberal thought. In fact, children have been described as an
anomaly in the liberal thought as concepts that work in other areas of
human rights break down in the context of children (Ezer, 2004). It is
interesting to  note that  the  founders  of liberal  rights theory excluded
children from their conception of liberty and equality (Ezer, 2004). John
Stuart Mill, for example, wrote that his conception of liberty is meant to
apply only to human beings in the maturity of their faculties, and not
children, who are still in a state to require being taken care of by others
and who must be protected against both their own actions and external
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injury  (1859).  Locke,  too,  held  children  as  an  exception  to  his
preposition  that  all  men  are  equal  and  viewed  children  as  not  fully
rational to be party to the social contract (Locke, 1693).
Further, traditional liberal thought has developed a distinction between
positive rights (liberty to)  and negative rights (liberty from).  Positive
rights require action on the part of others, e.g., state, for one’s sake while
negative rights require others only to refrain from interfering with one
(Purdy, 1992). Based on this distinction, Ansell (2005) finds two distinct
ways of thinking about rights in relation to children. One, children as
competent  social  agents  are  entitled  to  rights  to  freedom  and  self
determination (negative rights),  and two, children as  unable to act  in
their own interests need rights which guarantee them certain protections
(positive rights). Children lend themselves more easily to positive rights
(Ezer, 2004). However, simple endowment of positive rights does not
consider the factors which may hinder an effective exercise of rights
(Ezer, 2004), and this is particularly relevant for children who often lack
power  as  individuals  (Ennew  &  Milne,  1989;  Van  Bueren,  1995).
Therefore, debates on children rights include warning against denying
that children are entitled to (or not entitled) and capable of exercising (or
not exercising) entire categories of rights (Archard, 1993; Van Bueren,
1995).  Such  warnings  are  especially  relevant  to  some  categories  of
children such as neglected, abused and sexually exploited children. 
 
Children’s right to protection and the UNCRC

International  human  rights  instruments,  are  increasingly  taking  both
positive and negative rights as inseparable, indispensable and universal
(Detrick, 1992; Van Bueren, 1995). The United Nations Convention on
the Rights of the Child (1989) is the case here. Jan Martensen in the
preface to The United Nations Convention on the Rights of the Child: A
guide to the Travaux Preparatories declares approval of the Convention
by the United Nations General Assembly as one of the most important
human  rights  instruments  adopted  by  the  international  community
(Detrick,  1992).  It  was  greeted  with  euphoria  (Freeman  & Veerman,
1992) and received unprecedented acceptance despite the fact that it was
a  binding  instrument  and  poses  certain  duties  on  the  ratifying  state
parties. In fact, no other United Nations human rights treaty has been
ratified by so many states in  such a short  period of time (LeBlance,
1995). 
Along  with  unprecedented  acceptance,  the  Convention  is  unique  in
many other ways. It  defined the status of children internationally, put
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them  on  the  international  agenda  and  legitimised  the  concept  of
children’s rights  (Van Bueren,  1995).  It  was for  the  first  time in the
history  of  drafting  international  instruments,  that  non-governmental
organizations  along  with  governments  and  international  organisations
participated  and  impacted  the  process  directly  (Detrick,  1992).  The
convention  covers  all  the  traditionally  defined  areas  of  human rights
including civil,  political,  economic,  social  and cultural  rights  without
distinguishing between these areas (Detrick, 1992). In numerical terms,
the number of rights that the convention contains, makes it the longest
United Nations human rights treaty in force (Van Bueren, 1992) and it is
the most widely ratified international instrument (UNICEF, 2008).
The Convention is conceptualised by the commentators in a variety of
ways.  For  example,  Detrick  (1992)  summarised  it  in  terms  of  three
groupings of the rights including a) fundamental rights such as the rights
of  a  child  to  life,  to  equality,  a  name  and  a  nationality,  b)  rights
providing certain special protections from dangers such as neglect, abuse
and trafficking and c) rights that seek to promote a child’s development.
LeBlance (1995)  conceptualised it  in  terms  of  the  four  categories  of
rights, that is, survival rights, membership rights, protection rights and
empowerment  rights.  Hammarberg  (1990)  developed  a  classification
scheme, which he called the ‘three P’s” of the  provision of basic needs
such as the right to food and healthcare, the  protection from harmful
acts or practices such as commercial or sexual exploitation of children
and  the   participation of  children  in  decisions  affecting  their  lives
(Hammarberg, 1990: 99-101). Geraldine Van Bueren (1995) expanded
this  classification  in  her  four  ‘P’s  and  added  the  fourth  ‘P’,  the
prevention of harm to children, which is important in conceptualising
and  implementing  any  system of  child  protection  in  the  light  of  the
convention.

UNCRC- Criticism

The UNCRC is regarded as an ‘extraordinarily comprehensive’ human
rights  instrument  by  some  commentators  (Detrick,  1992),  has  same
value  as  the  constitution  in  some  countries,  and  has  been  directly
incorporated into national law of many countries (UNICEF-IRC, 2007).
However, it has also been heavily criticised for number of reasons, i.e.,
for  being  ‘Western/Northern’ in  orientation  (An-Naim,  1992;  Ansell,
2005;  Boyden  1997;  Boyden  &  Feeny,  2004).  Many  of  the  rights
provided in the Convention such as the freedom from work do not relate
to the reality of life for many poor working children in the developing
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world and render them ‘abnormal’ (Boyden, 1997). This is criticised as
‘the  industrial  North  attempting  to  impose  its  own  definitions  and
approaches  on  the  rest  of  the  world,  without  recognizing  the
significance,  let  alone  the  validity,  of  other  cultures’  and  termed  as
‘structural hypocrisy’ (Mayo, 2001: 282). 
Secondly, participation rights of children were introduced for the first
time in the Convention, which proved to be most controversial. Children
are recognized as individuals, but not able to exercise rights themselves,
hence  the  rights  are  translated  into  duties  towards  children  (Ansell,
2005). Similarly, Boyden and Feeny (2004) have been critical of the fact
that no children participated in the drafting of the convention and very
few are consulted by their governments as to its implementation, which
disregards  a  number  of  articles  set  down  in  the  convention  itself.
Further, they points to the weaknesses of the convention in terms of its
implementation, especially with regard to state as implementer (Boyden
& Feeny, 2004). It is problematic in that how far state as implementer of
the  CRC  can  interfere  with  family  and  that  state  structures  and
institutions might be exploiters.

UNCRC and children’s protection rights

Above  all,  and  directly  relating  to  the  child  protection  issue,  the
Convention  gave an intensity fierceness to the competency debate (child
as  a  rational  being,  capable  of  making  claims)  as  the  Convention,
though, use rights language, reflects the ideological conflict/compromise
between the  liberationists and the welfarists (Ansell, 2005; Freeman &
Veerman,  1992;  Hutchison  & Chrles  worth,  2000).  It  recognizes  the
‘physical and mental immaturity’ of children, thus, their entitlement to
‘special  care  and  assistance’  (Preamble)  on  the  one  hand,  and  their
‘economic,  social  and  cultural  rights’  (article  4)  on  the  other  hand
(Hutchison  &  Charles  worth,  2000).  Another  enlightening  example
could be reading article 3 ‘the best interest of the child to be a primary
concern’ and article 12 ‘child capable of forming opinion and having
right  to  express  views’  together  (Freeman  &  Veerman,  1992).  This
tension  between  the  vulnerabilities  and  the  rights  of  children,  in  the
Convention,  has  given  rise  to  a  constructive  debate  related  to  child
protection.
The welfarists argue in terms of need of protection for children due to
their incompetence (Purdy, 1992), even child rights advocates such as
Freeman and Van Bueren are not  ready to ‘abandon children to their
rights’ (Hafen cited in Freeman & Veerman, 1992), recognising ‘special
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vulnerability and immaturity’ of the children (Van Bueren, 1995),  using
Minogue’s argument that rights are not derived from ‘the operation of
natural reason’ but ‘from an idea of what it is to be human’ (Minouge
cited in Van Bueren, 1995) and recommending a ‘liberal paternalism’
(Freeman, 1983) which suits to children’s evolving capacities. So, most
people  take  an  intermediary  position,  that  is,  ‘children  should  be
permitted  to  make  mistakes,  but  not  mistakes  that  would  seriously
jeopardise their future well being’ (Ansell, 2005: 228). In other words,
being vulnerable and immature, children have a right to protection.
Beyond the competency debate, the Convention gave special emphasis
to  ‘protection  rights’,  in  numerical  terms  too.  Articles  on  protection
against discrimination (article 2), on registration after birth (article 7), on
protection against abuse, neglect and exploitation within the family or in
care (article 19), on adoption (article 21), on disability (article 23), on
protection  from economic  exploitation,  from the  illicit  use  of  drugs,
from sexual exploitation and abuse, from abduction, sale and trafficking
and all other forms of exploitation, from torture o other cruel, inhuman
and degrading treatment and protection in armed conflicts (articles 32-
38), and on children in conflict with law (article 40) are concerning the
child’s  right  to  protection  in  all  kinds  of  difficult  circumstances
(UNCRC,  1989).  It  is  not  gone  unnoticed.  Comments  such  as  ‘the
convention  puts  too  much  emphasis  on  protection  rights’  (LeBlanc,
1995: 123) are all too common in the literature.
The reason for the convention’s orientation towards protection rights is
not hard to find. In the words of LeBlance, ‘children, especially younger
children, are vulnerable to the most serious forms of abusive treatment,
so they need to be protected’ (LeBlance 1995: 123) and ‘the negotiations
on the convention were being conducted and brought to a close at a time
when the situation of children worldwide was at or near a crisis point’
(LeBlance, 1995: 277). Though, for some arguably, it was reinforcing,
even if  unintendedly, the  traditional  notion  of  children  as  objects  of
protection  rather  than  bearer  of  rights  (LeBlance,  1995).  However, a
closer look at the drafting process of the Convention, help contest the
validity of this interpretation.
The  Travaux  Preparatoires-UNCRC  reveals  several  trends  that
characterised  the  negotiations  on  the  convention  and  affected  its
character and implementation mechanisms. The one most relevant with
regard  to  child  protection  is  the  fact  that  the  drafting  process  was
dominated  by  governmental  representatives,  though,  non-state  actors
such  the  specialised  UN  bodies  and  NGOs  were  involved  (Detrick,
1992). States had special narrow interests and managed to get their way,
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for example, successful lobbying of the French delegation on the article
35  that  deals  with  the  abduction  of  children,  which  has  been  an
important  concern  for  France  in  her  relations  with  some Arab states
(LeBlance,  1995).  Further,  states  were  concerned  with  making  the
provisions of convention compatible with their own domestic laws and
policies.  This,  LeBlance  has  noted  in  terms  of  position  that  the
representatives of Germany, the Netherlands and the United Kingdom,
among others, took against the proposals that would have affect their
immigration laws (LeBlance, 1995). Similarly, Melton (2009) notes that
the  article  19  (2)  of  the  UNCRC,  which  requires  member  states  to
develop  a  system  of  identification,  reporting,  referral,  investigation,
treatment and follow up of instances of child maltreatment (2009, p. xii)
is very much a reflection of the child protection system that existed in
many developed/Northern member states at that time.
In this backdrop, it is no surprise that the convention lack innovation in
defining  the  norms,  that  is,  ‘affirming  new  rights  or  defining  well-
established  rights  more  broadly’  (LeBlance,  1995:  280).  Further
elaborations  of  the  articles  20,  21,  which pertain to  adoption,  are  an
example.  Children’s  protection  rights  can  be  next  such  category  as
mostly,  they  are  taken  for  granted  in  the  drafting  process  and  in
implementation. They lack conceptual clarity, thus, applicability. In the
context of the Convention, debates around child protection take the form
of ‘protection against what?’ Or ‘what protections?’ without even posing
the first  and foremost  question,  ‘what  is  protection?’ or  in  the  rights
context,  ‘what  is  the  right  to  protection?’ as  is  done  in  the  case  of
participation, ‘what is participation?’ (For example Ansell 2005). There
are reasons for this. 

Child protection as conceptualised in the UNCRC

Firstly,  despite  the  bulk  of  research  going  on  and  the  wealth  of
knowledge on child/hood that is accumulated in the last three or four
decades, it is yet to be settled whether children are more vulnerable due
to their natural/biological disposition or due to their subordinate social
place  in  the  world  dominated  by  adults.  In  any  case,  their  lives  are
controlled by the adults. This control is explained by some, especially
those working on child abuse, in terms of power relations (Van Bueren,
1995). For others, this control is legitimized by a complicated network
of legal rights and duties (Purdy, 1992). As Howard Cohen points out
that ‘there is one set of rights for adults, and another for children’, and
‘adults rights mostly provide them with opportunities to exercise their

13



powers; children’s rights mostly provide them with protection and keep
them under adult control’ (1980: 43). So, it appears there is a trade off
between protection of children and their freedoms. 
However, not all lost freedoms are inextricably connected with desirable
protectionist policies. Purdy (1992) believes that some of this freedom
could be retrieved for children such as schools’ authority to determine
dress. At the same time, though, Purdy argues that protection can secure
some  advantages  such  as   being  protected  from  physical  danger  or
exploitation  and  can  also  increase  freedom  by  safeguarding  certain
choices  such as a law requiring children to  attend school,  apparently
limit  their  freedom, though it  protect  a choice that  some would miss
altogether-getting an education (Purdy, 1992: 213). So, for Purdy, taking
protection as a right (freedom) of children is not an either/or situation, as
Freeman  and  Veerman  acknowledge  that  even  the  most  passionate
advocates  of  children’s  freedoms  would  preserve  some  protective
legislation (Freeman & Veermen, 1992). However, it is easy said than
done. 
Secondly,  part  of  the  problem  lies  in  the  way  children’s  rights  to
protection are conceptualised in the Convention. While looking at the
Travaux Preparatoires-UNCRC, with reference to the protection rights,
it  can  be  observed  that  there  are  some  unanswered  questions  and
unsettled  debates,  some  with  serious  implications  in  terms  of
conceptualization as well as implementation of the protection rights. For
example,  commenting  on  the  Polish  proposal,  circulated  by  the  UN
Secretary  General,  World  Health  Organization  (31  October  1978)
observed with reference  to  the  article  II  of  the  draft,  ‘it  is  not  clear
against  what  the  “special  protection”  is  to  be  provided.  Would  it  be
against harmful social environment, against disease, against abuse, etc?
Perhaps this point should be clarified’. It was revised as article 19 (1)
(Revised Draft Convention) stating, ’the child shall be protected against
all  forms of discrimination, social exploitation and degradation of his
dignity. He shall  not  be the subject  of  traffic and exploitation in any
form’ and discussed in the same vein in the context  of  article10 and
article 18, 18 Bis, Ter, Quarter, Quinto (article 19, 20 and 32-36 of the
Convention) as recorded in the Travaux Preparatoires. There were hardly
any discussions related to the meaning, context and scope of the terms
such as protection and exploitation.
The lack of discussion might have been caused by the decision-making
procedure, that is, consensus. As pointed out by LeBlance, the drafters
took ‘the path of least resistance’, whenever they faced the difficulties
with specifying the details, they usually abandoned the effort altogether
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in need to reach a consensus (LeBlance 1995: 281).  So, there is not
much,  either in the Convention or the Travaux Preparatoires that  can
guide one to the meanings drafters attached to the concept of protection.
One has to rely on “common sense” and we recognize that ‘not every bit
of common sense is sound’ (Purdy, 1980: 8), on one’s own perception-
biased by one’s disciplinary/professional orientation (Ivorson & Segal,
1990)  or  legal  interpretations  and  precedents  at  the  domestic  level
(Shmueli,  2008).  This  is  what  has  been  happening  throughout  entire
modern history of the child protection, resulting in a common failure to
recognize the scope and complexity of the protection issues as discussed
above. 
Further, children’s right to protection as drafted in the Convention does
not  include  a  protective  environment  and/or  preventive  measures
explicitly. Article  19  (2)  provides  a  non-exhaustive  list  of  protective
measures to support the child and those who have the care of the child.
Again, Travaux Preparatoires-UNCRC reveal that the original Canadian
draft for article 19 did neither emphasise much the support for the family
as the principle preventive measure nor the preventive actions generally
(Detrick, 1992). This resonate the existing child protection policy and
practices in many countries at that time (as discussed above) This is the
lacking in the Convention’s conception of protection, which Van Bueren
(1995) has used as her basis of approaching the Convention in terms of
four  rather  than  three  ‘P’s.  She  admits  that  there  is  an  overlap,
particularly in respect of prevention and protection, however, argues that
much of human rights implementation on both a governmental and non-
governmental level has not focussed on prevention (Van Bueren, 1995).
In  other  words,  it  should  not  be  taken  for  granted  that  protection
involves prevention. 
Lastly, the dilemma that the concept of protection is taken so for granted
and in such narrows sense, is not new to the international human rights
instruments  concerning  children  including  the  Convention.  Judith
Ennew and Brian Milne (1989) sum up this dilemma in their discussion
of the Principle two of The Declaration of the Rights of the Child 1989,
point  to  worldwide  state  failure  to  protect  children  and  appreciate
children for their ‘extraordinary resilience in the face of the drudgery of
surviving in desperate physical and economic condition’. They point out,
however, that; 

The magic ingredients that enable these small human miracles to
take place, which we would characterize by the words love and
duty,  are  never  taken  into  account  by  either  economic  or
political  planners;  they  certainly  cannot  be  accounted  for  in
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legislation.  Whoever heard of legislation for love?....  Because
what  are  now  referred  to  as  ‘human  rights’  are  really  best
understood as ‘civil rights’ –those that an individual has a right
to expect will be secured by modern government. Such words as
‘love’, ‘spirit’ and ‘understanding’ belong to an older discourse
of ancient cultures, the ‘natural rights’. Yet they remain the best
that  mankind has  to  give-if  only  the  means  to  do  so  can  be
rediscovered (Ennew & Milne, 1989: 8).

However,  can  the  Convention,  as  discussed  above,  ‘rediscovers’ the
means to do so? is a question whose answer depends upon the way the
Convention is interpreted and elaborated.

Conclusion
 
From the above discussion, it is concluded that the current interpretation
of  the  concept  of  ‘protection’/’right  to  protection’ as  enacted  in  the
Convention  is  a  narrow  one,  whereas,  in  its  true  spirit,  the  rights
discourse  offers  wider  perspective.  Implication  of  such  narrow
interpretation  in  terms  of  implementation  is  individualised  and
interventionist policies and programs focussed on treatment and help of
individuals rather than addressing the power imbalances between adults
and  children  and  broader  structural  and  institutional  changes  as
discussed  above.  Essentially, children’s right  to  protection is  a  much
broader concept involving not only curative/rehabilitative measures but
also love and duty, equal  concern and respect  for children as  human
beings, prevention of harm to children and contesting existing nature of
power involved in relationships. In essence, true protection of children
does protect their rights.
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