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RIGHT OF CONSULAR ACCESS UNDER THE VIENNA 
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ABSTRACT 
The following article provides a critique of the general rule of 
consular access to a terror detainee in a receiving state. A person 
suspected of terrorism has a right of consular notification under the 
Vienna Convention on Consular Relations (hereinafter VCCR) 1963. 
The receiving state is under obligation to provide consular access 
without unnecessary delay. All the ratifying states are under 
obligation to follow the treaty in letter and spirit. The International 
Court of Justice (hereinafter ICJ) has a firm jurisdiction to 
adjudicate over matters enshrined in the Consular Relation Treaty. 
In Jadhav case, the arrested person was believed as perpetrator of 
espionage and terrorist activities. He was investigated by the 
Pakistani law enforcement agencies, tried and sentenced to death by 
court but was not given consular access after several demands; 
whereas the claim of receiving state was that the case is of 
aggravated nature as the sovereignty and existence of the state was 
put into danger hence being an exception to the general rule cannot 
avail the right to consular access. The receiving state made the 
consular access conditional with the help of sending state in the 
investigation of charges set forth against the accused person. After 
the ICJ decision, the execution of accused was stopped and the bill to 
amend the existing army laws to provide right to appeal was 
proposed. The article explains the right of consular access and 
provides a critique Jadhav case. It also provides some suggestions to 
review the right and formulate some reasonable boundaries of the 
right. Liberal Critique research methodology has been applied to the 
following article. 
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INTRODUCTION 
“Civil liberties” for the people and the “Security of State” are two 
conflicting paradigms but equally of prime importance. Nations have 
struggled long to achieve civil liberties. On the other hand security is 
also a phenomenon used for the people. So both are necessary and 
should never be compromised. The roots of counsels as an institution 
are as old as the history of ancient Greece. In foreign areas, according 
to (Aceves, Shank, & Quigley, 2010) officials called “prostates” acted 
as intermediaries between Greek colonists and local governments. 
They helped in finding legal counsels, attended and observed court 
proceedings, or assisted in locating exculpatory information. Till the 
mid of 20th century consular access was considered as a customary law 
practice and due to unwritten status, it was inadequate or not 
comprehensive in its nature. In 1949, the UN in its report (UN Report, 
1949) considered this a fully grown and developed area for treaty 
making. Mr. Trygve (U.N. Secretary General, 1949), the then 
Secretary General of UN, pointed out the expansion of trade on 
international level and suggested that it requires the regulation of 
counsel on universal position as well. It became the admitted fact that 
if the assistance of counsel would not be available to a person facing 
criminal charges in the receiving state, would be in severe threat. Such 
ignorance of the law of the land may put him into danger of capital 
punishment and without providing him opportunity to produce 
mitigating evidence to prove his innocence. International Law 
Commission drafted a treaty in 1955 and presented to the United 
Nations General Assembly in 1961.Afterwards the Commission called 
a conference to discuss the draft which held from March 4th till April 
22nd, 1963.The conference was attended by many states. On April 24th, 
1963, the Conference adopted a text as Vienna Convention on 
Consular Relations (VCCR); simultaneously Optional Protocol of 
Acquisition of Nationality and Optional Protocol Concerning 
Compulsory Settlement of Disputes were also adopted by United 
Nations. The International Court of Justice was empowered by Chapter 
14 of the United Nations charter to adjudicate the cases when a 
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complaint is made to the International Court of Justice by one state 
against the other but it is necessary that both has submitted themselves 
to the jurisdiction of the International Court of Justice. 
The purpose of the VCCR 1961 as enacted in the preamble was to 
promote friendly relations of states and peace among them. As (Walid, 
2020) noted that, it is due to this that diplomats and consuls execute 
beneficial purposes in host countries. They ensure a constant presence 
in the host state; maintain friendly relations between them and the 
promotion of the various interests of their country in host countries. 
Conventionally, worldwide exercise has permitted consular access to 
these persons so that the consular consultants could assist to repair this 
imbalance. According to Williams (1980), the British consuls were 
ordered to insist in such access. The controversial legal issues arise 
when a receiving state authority fails to fulfill their obligations after the 
arrest of any accused person of sending state. According to Aceves, 
Shank, & Quigley, (2010), the violation, which usually leads to a 
conflict, is due to not informing the foreigner about the right of access 
to the consul. The sending state may file a diplomatic protest or even 
sue at an international level. 
The same happened in March 2016; Pakistani security agencies 
arrested a person carrying passport of the name “Hussein Mubarak 
Patel”, an Indian national, from Balochistan - a province of Pakistan. 
He was accused of espionage; sabotage the peace process and 
terrorist activities in Pakistan. During investigation, the person 
confessed his real name as “Kulbhoshan Sudher Jadahav” an agent of 
the Indian Intelligence Agency “Research and Analyzing Wing”. He 
also confessed his terrorist activities in Balochistan, killing of people, 
funding of terrorist organization and the activities of spying. He was 
trialed by Field General Court Martial and was sentenced to death. 
India sued Pakistan in the International Court of Justice for legal 
proceedings against alleged violation of Convention on Consular 
Relation and requested that the decision against Mr. Jadhav shall be 
suspended and reviewed. On the other hand in (Jadhav India v. 
Pakistan, 2019), Pakistan rebutted India’s submission and contended 
that consular access was denied because India failed to make 
available the help in the investigation of alleged crimes of espionage 
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and that the crime like espionage, terrorist activities and sabotage 
cannot be treated as ordinary crime where the provision of consular 
access prevails. Pakistan also contended that it does not come under 
the jurisdiction of the ICJ. On 18th May 2017, ICJ restrained 
Pakistan provisionally to give effect the decision awarded by military 
court and the same was again held in final decision. 
2.  Facts and Proceedings of the Jadhav Case (India v. Pakistan) 
The propagation of fresh safety procedures for the citizens by 
different countries all over the world has authorized the extended 
custody of accused persons. This custody may be without framing of 
proper charge or lodging any “First Information Report” to prosecute 
the accused as per the law of the land. Similarly (Mark, 2013) 
compared that different restraints have deep impact on alien nationals 
alleged of terrorist activities. The incident took place on March 3rd, 
2016 as reported in (Jadhav Counter-memorial Pakistan, 2017), that 
an Indian national was arrested by Pakistani security agencies from 
Mashkel, Balochistan. He was bearing dual passport of “Hussein 
Mubarak Patel” and “Kulbhoshan Sudher Jadhav “at the same time. 
Investigations against Mr. Jadhav provided strong reasons to believe 
that he committed offence of espionage, terrorism, killing of people, 
attacks on army and waging war against Pakistan and that same was 
also confessed by Mr. Jadhav (ISPR Official, 2017) released by 
security agencies. Pakistan shared as reported in (Jadhav Pakistan 
Counter-memorial, 2017), the material with the High Commissioner 
of India regarding the arrest of Indian National and showed its deep 
concern regarding the agent of RAW in Pakistan. Soon after knowing 
the arrest of Indian citizen, they raised demand from Pakistan of 
consular access (Jadhav Memorial India, 2017) under Vienna 
Convention and elevated the same matter on different dates (Jadhav 
Memorial India, 2017).Afterwards on 23rd of January 2017, Pakistan 
showed its willingness to provide consular access to the accused 
person(Jadhav India v.Pakistan ,2017) but it was associated with the 
providing assistance regarding investigations against the alleged 
offence of F.I.R. India flatly refused to provide any assistance in 
investigations of crimes alleged against Mr. Jadhav and raised the 
matter of consular access again. India did not reply positively 
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regarding the request of Pakistan of providing assistance in 
investigations and continuously insisted its claim of consular access. 
On 21st March 2017, Pakistan suggested in (Jadhav Counter 
Memorial, 2017) that the investigation assistance against the offences 
of Mr. Jadhav will open the door of consular access. On the other 
hand India again stressed for consular access and alleged Pakistan for 
kidnapping of its citizen from Iran that was running his business after 
his retirement from Indian Navy and afterward his arrest was shown 
from Balochistan. 

On 10th April 2017, the media cell of joint forces (ISPR) issued a 
press release (Jadhav Counter Memorial, 2017) pertaining that the 
spy has been tried through Field General Court Martial (FGCM) 
under Pakistan Army Act awarding him death sentence and COAS, 
General Qamar Javed Bajwa has confirmed his death sentence by 
FGCM. On the same day, Pakistan again replied a verbale (Jadhav 
Counter Memorial, 2017) regarding consular access and conveyed to 
India that the disposal of the matter depends upon the manner how 
India responds regarding investigation against Mr. Jadhav but India 
refused that it would not work now as the death sentence has been 
confirmed by Pakistan against the accused person. Mr. Sartaj Aziz 
made a statement for press on 14th April 2017 (Jadhav Pakistan 
Counter Memorial, 2017); stating the investigation by forces, 
confession before the magistrate and confessional videos. The 
accused person was duly allowed to cross examine the witnesses and 
a law officer was also available to make his defense. The trial was 
finalized on 12th February 2017.Again on 17th April 2017(Jadhav 
Pakistan Counter Memorial, 2017), an authorized spokesperson 
denied to provide consular access to Mr. Jadhav. On 19th April, 
demand of the “copies of the charge sheet, proceedings of the Court 
of Inquiry, the summary of evidence, the judgment, medical reports 
and consular access” was made by India. The request of visa to the 
family of Mr. Jadhav was agreed. In this context the parents of Mr. 
Jadhav applied for visa on 25th April 2017.They also filed an appeal 
and a petition on 26th April 2017(Pakistan Army Act of 1952). 
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3.  India’s Application in the International Court of Justice 
India was not convinced with the views of Pakistan for providing 
help in investigation for the sake of consular access to Mr. Jadhav. 
Hence she decided to approach International Court of Justice .In 
these consequences, on 8th May 2017, Dr. Deepak Mittal the then 
Joint Secretary, Ministry of External Affairs India, submitted an 
application against Pakistan for institution of proceedings under 
Article 40of (Statute of ICJ, 1945), Article 38 of  (Rules of ICJ, 
1978) and article I of (Optional Protocol on Compulsory Settlement 
of Disputes of 1963). The claim was that “despite repeated requests 
by India, beginning March 2016, Pakistan has not granted consular 
access to Mr. Jadhav, this has been in egregious violation of its 
obligations under sub articles (a), (b) and (c) of Article 36(Vienna 
Convention on Consular Relations of 1963), paragraph 1, of the 1963 
treaty” (Vienna Convention on Consular Relations of 1963).He was 
detained, trialed and sentenced to death. The contentions in the 
submission were established on the dispute of the mis-interpretation 
of the application of consular relation treaty of Vienna Convention 
(Vienna Convention on Consular Relations of 1963). India claimed 
that the International Court of Justice was competent to adjudicate 
the issue as enacted for the settlement of disputes (Optional Protocol 
Compulsory Settlement of Disputes of 1963).  
An urgent action was also requested for interim measures until the 
concluding judgment of the case under Article 41of (Statute of ICJ, 
1963) and Articles 73, 74 and 75 of (Rules of ICJ, 1978) as the fate of 
Mr. Jadhav who was penalized to death and waiting for execution was 
uncertain. It was pretended that the situation is uncertain as there is no 
concrete information as to when the accused will be executed for the 
charge leveled against him as Pakistan was constantly denying consular 
access. India also showed apprehension regarding the apparent remedy 
that was available to Mr. Jadhav as filing an appeal against the order in 
appellate court that it may be as quick as trial was completed and he 
would probably be executed at any time. According to India they have 
no other forum to redress and safeguard the interest of Mr. Jadhav 
except the present adjudication in International Court of Justice. 
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4. Question of Jurisdiction 
A.  India’s Point of View 
India claimed on the basis of (Statute of ICJ, 1945) that the 
International Court of Justice has been empowered to adjudicate the 
matter of Mr. Jadhav because both the countries have ratified the 
treaty on consular relation and protocol on dispute resolution and did 
not show reservation during the ratification of the statutes. The issue 
of Border and Cross-Border Weapons Transactions (Nicaragua v. 
Honduras, 1988), where the Court affirmed that the Bogota 
Agreement added autonomous jurisdiction over the declarations of 
compulsory jurisdiction as made under Article 36, paragraph 
2(Vienna Convention on Consular Relations of 1963). The issue of 
sovereignty was cited as being the subject of the appeal in (ICAO 
Council India v. Pakistan, 1972), it held that the various grievances 
which have been made cannot maintain Court's ability, whether 
based on the incompatibility of such Conditions, or on their terms of 
jurisdiction. 
The ICJ (Germany v. United States of America, 2001) accepted that it 
was not appropriate for the Federal Republic of Germany's request 
for a violation of the Vienna Convention to be based on the 
jurisdiction of the Court under Article 36, para.1 (Statute of ICJ, 
1945 and Article I (Optional Protocol Compulsory Settlement of 
Disputes of 1963). Furthermore The ICJ in the (Mexico v. United 
States of America, 2004), the Court noted in its judgment that the 
Mexico established the jurisdiction of the Court on Article 36 (1) of 
the Statute of the Court and Article I of the Optional Protocol on the 
basis of Compulsory Dispute Settlement. Finally, India has submitted 
that the International Court of Justice’s competence to issue 
insolvency relief applications is beyond the shadow of a doubt and 
this case is less complex, as it has been considered clearly closed by 
the ICJ in different cases, as mentioned above. 
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B. Pakistan’s Point of View 
Pakistan was not satisfied with India's views on the ICJ's competence 
to consider India's application. The objection raised by Pakistan was 
about the competency of the ICJ to solve the problem. Citing Article 
36 paragraphs 2, he questioned the point of jurisdiction, stating that 
the ICJ did not have dominion to take the case. Pakistan also 
mentions India's two reservations about the statement of 18th 
September 1974, firstly: that it prevents from examining cases in 
between members of a community, and secondly: that it is a 
multidimensional treaty. It also referred to the objection enclosed by 
self-corrected statement of 29th March 2017, which states that "all 
matters regarding the national security of the Islamic Republic of 
Pakistan are excluded from the mandatory jurisdiction of the Court” 
and the same in the Jadhav case. 
C. Decision of the Court 
The Court declared as duly jurisdiction of adjudicating the matter of 
Jadhav case. It declared that “The Court has a twofold role: to settle, 
in accordance with international law, legal disputes submitted to it by 
States (contentious cases) and to give advisory opinions (advisory 
procedures) on legal questions referred to it by duly authorized 
United Nations organs and specialized agencies”. The Court decided 
to adjudicate the matter accordingly as per laws and treaties. Pakistan 
did not challenge the decision of the court and surrendered its point 
of view regarding the jurisdiction to adjudicate the matter. Hence, the 
issue of jurisdiction was resolved amicably. Afterwards court turned 
to the remaining allegations set by India against Pakistan. 
5. Claim of India on Alleged Violations of Vienna 

Convention 
India blamed Pakistan for not performing its legal responsibility to 
provide consular relation to Mr. Jadhav as it is signatory to the 
Vienna Convention. On the other hand India repeatedly made 
requests for she said right which got brazen refusal from Pakistan. 
The trial of Mr. Jadhav conducted by Military Court Martial was of 
summary nature. General Law for criminal trials was not followed. A 
disputed confession was taken into account during trial which was 
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recorded after India’s request for consular relation. The status of 
appeal of Mr. Jadhav against the impugned judgment is also 
unknown to India because there is only one way of getting 
information i.e. Media. Pakistan has not provided the details sought 
by India. The trial of Mr. Jadhav was conducted under section 
59(Pakistan Army Act of 1952) with powers of section 84 of 
(Pakistan Army Act of1952) and the matter was decided under 
section 105(Pakistan Army Act of 1952). Right to file a petition to 
government and court of appeal by section 133 of Pakistan Army 
Act, 1952 has provided to the accused person. The appeal and 
petition under section 131 and 133 of Pakistan army Act, 1952 
respectively were filed by the mother of Mr. Jadhav on 26th of April 
2017.India considers appeal an illusory remedy. The controversial 
charge of terrorism is reasonable apprehension for appeal against 
conviction of death penalty. 
The Appellate Military Court probably presided by two-star general 
being Subordinate to Chief of Army Staff, who confirmed death 
sentence would not be impartial, fair and independent. Another 
apprehension made by India was the refusal of consular access even 
at appellate stage by Pakistan and a resolution of the Lahore High 
Court Bar Association (hereinafter LHBA) in 2017 to cancel the 
membership of a lawyer found pursuing Mr. Jadhav. It is again 
noteworthy here that LHBA being the most prestigious bar of Asia 
must always act in an un-biased way. We should disrespect and curse 
offence but not the human being. The person involved in a crime if 
proved beyond the shadow of doubt may be punished with 
appropriate sentence but till the decision that human being must avail 
all possible rights. However, the gravity or nature of offence may 
decide how to deal with the person but whatever the conditions are 
human rights must prevail. Unfortunately, people were always 
blamed for the conspiracy between the states and the rights of 
common infringes resultantly. India also blamed Pakistan for not 
responding the request of appointment a defense lawyer for Mr. 
Jadhav. These circumstances made India to file application in 
International Court of Justice. Whereas the basic grounds of 
application were as following. 
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A. Failure in Providing Information to India About the 
 Arrest of Jadhav 
It was the first ground raised by India where they alleged Pakistan for 
violation of consular right. Mr. Jadhav was arrested by Pakistan 
security agencies on 3rd of March 2016; while India was informed 
about Mr. Jadhav’s arrest on 25th day of March 2016.There was delay 
of 22 days without any cause. As soon as India was told about the 
arrest of Indian National, on the same day India requested consular 
access which was refused by Pakistan. On the other hand, Pakistan 
stresses that India did identify the name of Mr. Jadhav till 10th June 
2016 also contended that immediate consular access is not warranted 
by law. The Court cited the judgment(Mexico v. United States of 
America, 2003) and stated that “without delay” is not necessary to be 
interpreted as “immediately” upon arrest but in this case the 
notification was issued after delaying 22 days after the arrest which is 
abrogation of responsibility “without delay”( Vienna Convention on 
Consular Relation of 1963). It looks that India did not act as a 
responsible state. Question arises, that if Pakistan communicated 
India about the arrest of an Indian National bearing dual passport of 
“Hussein Mubarak Patel” and “Kulbhoshan Sudher Jadhav” then 
why India did not replied positively. If sending state has acted 
positively the issue of consular access would have not been made 
out. Pakistan was also duty bound to share the information of arrest 
with India at the earliest possible time without unnecessary delay. 
The Travaux Preparatoires is somehow uncertain regarding the 
timing of information to sending state about the arrest of accused 
person. United Kingdom was the first nation who made the proposal 
of “Without unnecessary delay”. The draft proposed by ILC 
regarding notification as “Without undue delay “was discussed by the 
different states in Convention where Soviet Union objected to it that 
plain construction would mean “as soon as possible”. Germany 
proposed the period of “but at least within one month “and later on 
“48hours”, both were rejected by the participant states. Hence the 
discussion was finalized up to the extent of “Without delay” phrase. 
State Department of United States has set the rule of 72 hrs. after 
arrest of the accused. Korean Ministry of Justice has given directive 
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of “Immediately upon arrest “to Korean Police. Canadian Judge 
during a trial gave his verdict regarding consular access as 
“Immediately upon arrest”. The Court (Advisory Opinion by Inter-
American Court of Human Rights,1999) by adopting a method of 
treaty elucidation has also noted that advice about consular access 
must be given at the time of arrest, and in any event prior to 
interrogation. Johan Quigley in (Aceves, Shank, & Quigley, 2010, 
p.47) is also of the opinion that “If a foreign national is not informed 
quickly, much of the benefit of consular access may be lost. Police 
interrogates a foreign national shortly after arrest. If they do not, 
before interrogating, advise about consular access, and if an 
incriminating statement is then made, the foreign national may later 
seek to have the statement excluded from evidence. Once if there is 
reason to believe the detainee is a foreign national, the information 
must be provided at that time” However, draft article of Consular 
relations provided that “the expression "without undue delay” used in 
paragraph 1 (b) allows for cases where it is necessary to hold a 
person incommunicado for a certain period for the purposes of the 
criminal investigation”. So, I must say that the “effect utile” must be 
the basic purpose while interpreting the phrase of “Without delay” 
and the “effective defense” seems the most appropriate reason for 
which consular notification is made. This would be possible when the 
arrest will be notified to the sending state at the earliest possible time 
neither “delayed for 22 days” nor “very after” the arrest. After all, 
“the time span” for consular notification also needs to be addressed 
by the concerned legislating authorities as well. 
B. Failing to Inform Jadhav His Rights 
The Second objection raised was regarding the failure to advise Mr. 
Jadhav of his right of consular relation under article 36(Jadhav India 
v. Pakistan, 2017). India was uncertain about this advice to Jadhav 
but from the conduct and public statements it looks that Pakistan has 
violated his duty related to informing the right to accused person. 
Pakistan has also not contested this ground and constantly maintained 
that the Vienna Convention of Consular Relation does not apply to 
the cases of espionage. Thus the Court decided that Pakistan has 
breached its responsibility to notify Mr. Jadhav of his right. Spies are 
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always trained at high level so Mr. Jadhav would be very familiar of 
his rights and the opinion of Pakistan was on the basis of the nature 
of crime. We never deal hardened, desperate criminals and kitten 
thieves in the same manners. Special circumstances are taken all over 
the world. There are many examples in the history; during British 
rule in the Subcontinent the criminals were sent to Burma (Rangoon) 
a Far-flung area from the main cities and in recent Guantanamo bay 
jail where America jailed the prisoners of Al-Qaida. So the condition 
varies case to case and every case has its own fate. 
C. Denial of Access to Jadhav by Consular Officer 
The third objection pointed out as ground for filing the application in 
court of justice against Pakistan is failure to provide consular access. 
India states that it requested several times but all in vain and Pakistan 
never responded positively. On 21st day of March 2017 Pakistan for 
the first time responded India’s request by putting a condition of 
“India’s response to Pakistan for assistance in the investigation 
process”. India maintained that the right envisaged in article 36 is not 
a conditional right. The Court recalls (Germany v. United States of 
America, 2001) article 36 para (1) a and para (1) c (Vienna 
Convention of Consular Relations of 1963) in the final judgment and 
stated that “it creates individual rights, which by virtue of article I of 
the optional protocol may be invoked in the court by the national 
state of the detained person”. The Court in (Jadhav India v. Pakistan, 
2017) held that “alleged failure of India regarding no cooperation in 
investigation against the accused person does not relieve Pakistan 
from its duty and never justifies denial of consular access to Mr. 
Jadhav ;so Pakistan has breached its obligation under article 36, 
Paragraph 1(a), and (c). 
D. Remedies Claimed by India 
India, citing the ruling Factory at Chorzow (Congo v. Uganda, 2005), 
Arms dealing case states that it is a rule of international law that the 
breach of an obligation involves an obligation to repair it in an 
appropriate form as well. The Court also held in (Congo v. Uganda, 
2005) that, in the case of the commitments made by the parties to the 
Vienna Convention, these included commitments regarding the behavior 
of municipal courts in relation to the citizens of other parties. The ICJ 
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may consider the facts in accordance with international law. The 
judgment in the case of Mr. Jadhav is burdensome against the consular 
law under article 36. In view of the above, Pakistan should be prepared 
to overturn the decision and not to take action in relation to this verdict 
and sentences also release the convicted Indian citizen, Mr. Jadhav. 
Under the above discussed circumstances, India requested the 
immediate suspension of Mr. Jadhav sentence and restoration to its 
previous state. It was also contended that Pakistan should stop from 
executing the sentence and take measures to overturn the decision. If 
Pakistan cannot annul the decision, the Court should declare the 
decision unlawful and order the immediate release of the convicted 
Indian citizen. In a separate application, it was also stressed that the 
provisional measures should be taken. It was accepted by MTS and the 
order of May 18th, 2017(Jadhav India v. Pakistan, 2017) as follows; 
that "Pakistan will take all available measures to ensure that Jadhav is 
not executed until the final decision in this proceeding and will inform 
the court of all measures taken to comply with this order". 
Now here I would like to quote a communication between Indian 
High Commissioner and authorities of Pakistan in (Jadhav India v. 
Pakistan, 2017) that “Consular access to Mr. Jadhav would be an 
essential pre-requisite in order to verify the facts and understand the 
circumstances of his presence in Pakistan. It is therefore requested 
that immediate consular access may be provided to Mr. Jadhav. 
While the communication in response to the Pakistan’s optional 
consular access was vehemently denied by India in (Jadhav India v. 
Pakistan, 2017). It was further declared in (Jadhav India v. Pakistan, 
2017) by India that if the basic norms were not fulfilled the People of 
India will regard as the case of premeditated murder; hence we can 
see that India was thinking something else than mere consular access 
after being exposed before the world. It is an admitted fact that he 
who comes for equity must come with clean hands. In this case India 
firstly refused the identity of Mr. Jadhav then they alleged that he has 
been abducted from Iran and then they approached ICJ for not 
providing consular access by Pakistan. India never denied the fact 
that Mr. Jadjhav was not a navy commander; did not justify Mr. 
Jadhav’s dual passport also did not provide any proof of his being 
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innocent citizen. While being aware of the lacuna in treaty in favour 
of terrorist and spies India beat drum for consular access instead of 
fighting the case on its merit. 
6. Rebuttal of Admissibility of India’s Application by 

Pakistan 
Pakistan raised allegation on India’s application in terms of abuse of 
process as it requested interim measure from International Court of 
Justice and did not take into account other dispute settlement 
mechanisms before initiating these proceedings provided for in 
article II and III of the Optional Protocol which was rejected by 
Court. The second allegation was the abuse of right as India was not 
present in International Court of Justice with clean hands as firstly it 
did not provide assistance in investigation nor the evidence of his 
being innocent citizen. India allowed Jadhav to cross the border with 
fake passport and wage war against Pakistan in term of terrorist 
activities and creates its outfits in Pakistan 
In response to Pakistan's first argument, the Court notes that the 
evidence before it shows that both parties considered Mr. Jadhav an 
Indian citizen. Remaining allegations based on the numerous 
violations committed by India under the resolution of the United 
Nations Security Council; the Court is of the view that “such 
allegations are a good case for war and therefore cannot be 
considered as a ground of disapproval. For these reasons, the Court 
finds that Pakistan's second objection to accepting India's application 
should be rejected (United Nations Security Council resolution 1373, 
2001). The second and third arguments made by Pakistan are 
addressed by the Court in the face of war. In the last allegation, 
Pakistan has asked the Court to terminate the submission on the basis 
of Indian illegality, based on "clean hands" such that “ex turpi causa 
non oritur actio "and" ex injure jus non oritur ". Hence, the Court 
decided that no argument given can support and rejected Pakistan's 
third objection by accepting the Indian proposal. 
In light of the above, the Court addresses the question of whether 
India's crimes in violation of International Law invoked by Pakistan in 
support of its disputes based on abuse of rights could be and protection 
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against war. In fact, Pakistan is arguing that India cannot request 
humanitarian assistance for Mr. Jadhav, meanwhile failed to comply 
with other obligations under International Law. In the opinion of the 
Court, there is no basis under the Vienna Convention for a State to 
ensure its obligations under Article 36 are guaranteed on the basis of 
compliance with other International Law. Pakistan did not provide 
consular access, may be to avoid pertinent or mitigating evidence 
would have been available with the help of consular officer. The 
document and evidence required by Indian minister was also denied. 
7. Judgment of the International Court of Justice 
On July 17, 2019, the Court was composed of a bench in (Jadhav India 
v. Pakistan Bench, 2019) gave its final judgment in Mr. Jadhav case at 
Hague. It was decided that the decision of the Court is concluding and 
obligatory on the parties to the case. There will be no appeal against the 
final judgment. The matter of jurisdiction was decided unanimously by 
interpreting the law (Optional Protocol Compulsory Settlement of 
Disputes of 1963) related with the settlement of disputes. Clear majority 
of the judges with ratio of fifteen to one rejected the objection of 
Pakistan regarding admissibility of India’s application. The same ratio 
such as fifteen to one considered that Pakistan has violated its 
responsibility to notify Mr. Jadhav of his right without delay and they 
deprived India to communicate with the Jadhav or arrange some 
representative for him. The Court also declared that Pakistan was under 
obligation to inform and also to provide consular access. Pakistan has to 
choose the way of “effective review and reconsideration “of the case, 
without any condition and will bother a continued stay regarding the 
execution of the punishment. If there is need of any type of legislation 
in this regard, Pakistan has to make proper enactment in this regard. 
Pakistan shall also have to take in to account the para 139,145 and 
146(Jadhav India v. Pakistan). So, we can say that the Court rejected all 
of the claims made by Pakistan because Pakistan failed to establish their 
point of views with strong arguments and proper interpretation of treaty 
and other laws in their favour. 
8. Self-Interpreting Treaty 
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The basic aim of consular relation was to build friendly relations 
between the sending and receiving states. The Court interpreted article 
36 of consular relation for the first time held that the access and 
communication with the accused person is the basic principal behind it  

(Germany v. United States of America, 2001); similarly, the Court again 
held that court held that three responsibilities to be assured by the 
receiving state i.e. information to the individual of his right without 
necessary delay, notification to the consular post; and communication 
with detained person to the consular position (Serbia and Montenegro v. 
United Kingdom, 2004). John Quigley sated that it requires that a consul 
be notified by the receiving state only if the sending-state national so 
desires. To ensure that a sending-state national would be aware of this 
right (Aceves, Shank, & Quigley, 2010), so as to be able to take 
advantage of it, the drafters added a requirement that the authorities 
advise the sending-state national about consular access .So the language 
of statute is itself interpreting the thought of legislature but when we 
look at the language it has not provided certain exception which is a 
necessity for a charter providing some rights. It is said that as the 
language of the statute is very simple and plain construction provides the 
procedure and rule for consular relation. Prima Facie there is no 
condition or limitation for providing the right to the accused person 
arrested in receiving state as a general rule without any exception. 
9. Law on Consular Access as Human Right Treaty 
Consular access appeared as human rights in 2017. Christopher in 
“Diplomatic and Consular Law” (Christopher, 2015) observed the 
right to consular access in capital punishment cases, he concluded 
that it is violation of ones right to life if consular access has not 
provided to that person where the punishment of committed crime is 
capital punishment and its denial is violation of due process. If a 
foreign national deprived of such rights constitutes contravention of 
articles 6 and 14of the Law (International Covenant on Civil and 
Political Rights of 1966). UN standard minimum rules (Nelson 
Mandela rules, 2018) for the treatment of prisoner also speak 
vehemently in favour of Accused person. 
Although the VCCR was not a human rights treaty, it did, in Article 
36, speak in the language of rights attaching to an individual foreign 
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national. As seen in Chapter 8, VCCR Article 36 has been widely 
construed as providing a right to an individual. The right is one of 
access to a consular. Nonetheless, in a variety of contexts, consular 
access has come to be viewed as a necessary ingredient of fair 
proceedings when an accused person is a foreign national. Although 
the case pre-dates the development of human rights as a body of law 
restraining states in their treatment of individuals, the Commission 
developed and applied norms of minimal due process required to be 
afforded under international law. The Commission ruled that a U.S. 
national’s rights were violated by virtue of a failure to facilitate 
consular access. 
The Inter-American Court found that a consular access violation 
constitutes a due process violation under human rights instruments. 
The UN Human Rights Commission, in a resolution encouraging 
states to observe due process in capital cases, referred to that needs to 
be respected. A number of treaties that deal with the arrest of persons 
call for consular access as a due process right if the person is a 
foreign national. No one should be condemned unheard and hear the 
other side is important for the just decision of the case. Conflict is 
always resolved by enacting executable laws especially that favour 
the humans. Psychology loudly speaks about criminal behaviors that 
Offenses are committed with a special mind set. So, to eliminate the 
crime and criminal mind set numbers of actions in different 
directions are required. 
10. Consular Access is an Absolute Human Right 
The Writer in “Beyond Winners and Losers” in (Reema, 2019) the 
view that VCCR has no exception to persons accused of espionage or 
terrorist offenses (even never condemned by them) and the ICJ has 
not interpreted the treaty in the past to eliminate such crimes from 
VCCR shelters is somehow the failure of ICJ or the Commission for 
Vienna Convention. Mr. Warren in “Rendered Meaningless? Security 
detentions and their Erosion of Consular Access Rights” (Mark, 
2013) has stated that a mechanism which clearly disintegrates 
security interest and rights of humans is the need of current era. 
Customary Law is made up of norms that are accepted by states as 
necessary for international intercourse. The basic aim of the VCCR 



Journal of Law and Society Law College 
Vol. L, No. 74 University of Peshawar 
      January 2019 
 

80 

was to provide an opportunity for the traders to do their business 
without any nuisance as the world has become global village. 
Similarly, trade is an integral part for the existence of all the nations. 
Now question arises that can the opportunity of consular access be 
provided to the non-state actors or enemies like spies? Would it be 
appropriate to provide this right to peoples having always destructive 
nature of business? Surely the answer will be big “No”. So, if the 
humanity at massive level is at stake because of the act of a single 
person or a small group of persons they should be awarded 
punishment. No one will definitely favour to release them just on the 
basis of his being human. I would like to quote Benn in “Social 
Principles and the Democratic State” (Benn & Petter, 2010) stated 
that “Johan Austin once said that every right rest on a duty and these 
two are just different names of the same normative nexus” It is 
always said to be a key feature for social order and social 
equilibrium. Where there is breach of a legal duty there arise legal 
actions. There is no concept of unbridled rights in this world because 
world has suffered a lot by use of rights without duties in the shape 
of wars and pathetic condition of humanity. If we think about the 
impact of rights without co-related duties this may lead to anarchy 
and irreparable loss. Every right is limited or has some exceptions. 
These are special conditions which are imposed in the form of duty 
to make the world peaceful and humanity at ease. 
The act of espionage or waging war against a country is an 
exceptional case. In this case the whole humanity in a country is at 
great risk .Here the question arises that if the case is special how it 
can be dealt with an ordinary way. There are a number of cases on 
daily basis that fishers are arrested by both India and Pakistan 
because of border violations but always they are given consular 
access (Fishermen, 2020). On 27th February 2019, an Indian jet 
crossed LOC with a mission of attack inside Pakistan was gunned 
down by Pakistani Fighters plane and a pilot namely Wing 
Commander Abhinandan of Indian Air Force was arrested but 
behaved in a manner that he said “tea was fantastic” (Pilot YouTube 
video, 2019) and was handed over to India without framing any 
charges just for the sake of a goodwill gesture. 
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Finally, I like to quote chairman of International Law Commission; 
he stated that “general principle of law cannot cover all the possible 
conceivable cases (UN Year Book, 1960). If Commission went to 
question of whether cases of espionage should be made an exception 
the whole principle of consular protection and communication with 
nationals would have to be re-opened”. Sooner or later this has to re-
open to resolve the issues. It is easily understandable that the 
discussion was not opened just to avoid the complex nature of the 
right which was enacted in convention. Now after five decades if this 
has become a question mark. It is the duty of United Nations to 
resolve it at its earliest. 
11. Legislation as Remedy 
It is well said that a new statute is required to meet the challenges that 
would confer an individually enforceable right stemming from Article 
36, listing preventive measures to lessen the number of Article 36 
violations, and enacting concrete remedies occurrence of violations 
(Sabina, 2017). Law on consular relation has evolved since decades. 
Evolution never ends as it is the basic need of this society. Man is 
looking into new horizons and probably has to face different music in 
this regard. It is necessity of the time that whenever there is new 
challenge it must be dealt with at the very first stage. Otherwise it has to 
be done after massive destruction as a result. Rights and duties are co-
related; it is quite evident that if someone claims a right, has to perform a 
duty thereto. The basic concept of Law is to help people and punish the 
wrong doer. Conventions and treaties on international level are only to 
be agreed upon when countries feel their own interest and somehow for 
the humanity. The most important thing is to act upon on the agreed 
convention in letter and spirit. It may be fruitful for the whole world and 
to be taken as a precedent from one country to the other one. But it does 
not happen as wanted by law . We can see that the country like America 
does not bother about the treaty in La Grand case. Again Consular 
access was not provided to the peoples detained as prisoner 
(Guantanamo, 2012) as they were treated as prisoner of war on terror. 
Pakistan has been never reluctant to the international laws and always 
acts as per law by abiding all the treaties and convention. Even in Jadhav 
case Pakistan was never reluctant. There was just a consideration for 
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providing support in investigation was required as it was done in the 
Ajmal case (Mohammed Ajmal Mohammad Amir Kasab v State of 
Maharashtra, 2012). Someone must seriously look into the matter that 
why Pakistan behaved in this manner. A country fighting war on terror 
since a decade cannot afford persons having agenda of waging war. 
These miscreants are no doubt “Unlawful Combatant” (Daniel, 2003). 
United Sates of America denied the basic human rights of such 
miscreants in detention. Hence if the most decorated country and safest 
zone is not allowing miscreants to enjoy such rights then how Pakistan 
will allow peoples to enter in its jurisdiction by illegal way and with 
mal-intention of destabilizing the country. American Judge Richard 
Posner is also in favour to not allow the access for terror suspected 
person; he writes that “Rooting out an invisible enemy in our midst 
might be fatally inhibited if we felt constrained to strict observance of 
civil liberties designed in and for eras in which the only serious internal 
threat (apart from spies) came from common criminals” (Richard, p.21, 
2006). Each case has its own ground and gravity. How is it possible that 
all the cases may be dealt in the same manner? If it is so, I think there is 
no requirement of a judge, just a stereotype judgment already written 
would be sufficient. If we believe in “justice seems to be done”, there 
must be proper legislation under which an offence would have been tried 
and all the rights to accused must be provided when it is required. It is 
indeed important for a human welfare as well as to dig the truth beyond 
the shadow of doubt. If this issue is not being addressed so far then there 
would be a strong probability of extra judicial killings of innocent 
humans. Whenever high value targets would be involved in heinous 
crimes such as terrorism, no one will bother to arrest and provide 
consular access in trial as it was done in Osama bin Laden case. Hence 
there is a developing appreciation of the necessity for tools that provide 
balance valid security measures with protections for fundamental rights 
(Mark, 2013). In fact, how national security and consular access 
obligation be dealt to gather, still has to be resolved. Treaty may be 
amended to the extent of exceptional cases of aggravated nature. Special 
procedure for trial, collection of evidence, stage of consular access, 
appellate forum and final execution of sentence need some real 
improvements. 
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12. CONCLUSION 
The conflict of consular access was raised perhaps that India did not 
respond positively at the time of the very first communication between 
India and Pakistan of providing help in investigation for the alleged 
crimes by Mr. Jadhav. There are treaties between Pakistan for doing 
this and there were many examples between these two counties to help 
in investigation whenever required. Pakistan was ready to declare India 
as the ‘Most Favorite Nation’ then why even a consular access came 
into question needs some clarification. Venezuela and Guatemala have 
declared consular access as constitutional right to the person under 
arrest would be followed by the other states only if the ambiguities be 
removed. Simultaneously, we can see that there is lacking of consensus 
among domestic courts in the United States regarding the individual 
right to a consular relation because ICJ decided that Walter La Grand 
not to be executed before the announcement of decision. However, 
efforts were futile, and he was executed. It’s very clear from this that a 
country was not ready to spare a person who violated the country’s law 
then how a country can give freedom to a person if he is involved in 
waging a war which may lead to collateral damage in a country and 
may even beyond. Legislation regarding vesting rights and bounding 
for duties always go from change with the passage of time and 
situations. So at this time such a convention is demanded of the era 
which may rectify the wrong and safeguard the rights of humans at a 
better not at every cost.  
Lastly, it is appreciable that Pakistan has provided consular 
access(Tribune, 2019) to Mr. Jadhav after the ICJ decision instead of 
following the example set by America (Germany v. United States of 
America, 2001). It has shown itself as a responsible state by abiding by 
the decision of International Court of Justice instead of executing the 
Military Court decision. The most recent advancement is the bill of 
amendment in Pakistan Army Act whereby it is suggested that the right 
to appeal will be the part of enactment. This right to appeal will only be 
available in the matter of the International Court of Justice. This 
amendment will decide the procedure of appeal again the cases of 
“Court Martial” done by forces. Mr. Jadhav will get the right to appeal 
against the judgment of trial court after amendment in the law by the 
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parliament. One matter is notable that this right to appeal will not be 
available to the other accused persons prosecuted under Army Act; again 
it is contradiction. How the double standard of appeal will be 
executable? It will not probably fulfill the demand of the justice. No one 
is above the law and no one can be punished on the basis of prejudice. It 
will make humanity to suffer of meeting the ends of justice.  
In the nutshell it can be concluded that the laws on consular access 
require radical changes in Pakistan. These small and trivial matters 
sometimes become the flash points between the countries. United 
Nations have to play its vital role in resolving this matter and to solve 
it up to the mark as this has become the need of the era. They have to 
perform their role before they are pushed to do this. 
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