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Abstract  

    

The intention to study motives and politics of constitution, 

constitutionalism and constitution making process is to locate a possible 
antagonism of judiciary; with existing procedures, laws and practices of 

governmental and legal system of Pakistan. This study argues on the 

basis of such views that in specific context of Pakistan, that civil military 
establishment took over the reign of government many times, and for 

validation of its acts it used court of law to legitimate actions of 

usurpers. And the imperial heritage of command and control carried by 

bureaucratic apparatus help usurper to abrogate constitution as well as 
fundamental rights in Pakistan. It Further Argues that Judiciary as a 

custodian of constitution and sole arbitrator within a specified legal 

system is responsible to protect subjective rights of citizens. This 
subjectivity crafts a wrangling of conflicting interests along with 

competing political motives for absolute control. This study narrates that 

Pakistan is under socioeconomic and political turmoil since its 
emergence due to multidimensional factors. One of a simmering factor is 

political motives of pressure groups   who engage judiciary to protect 

and legitimize their vested benefits. Legacy of elitism in Pakistan has 

withered away the neutral tilt of superior judiciary which is potentially 
hazardous for constitutional governance, public accountability and 

transparency. This study would analyze societal and judicial trend of 

politically motivated litigations as well as adjudications and their 
implications. And argues that distortion and incompatibility between 
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constitutional norms, legal rules, policy ethics and political rationales 
lead to constitutional and administrative chaosi. 

 

Key Words:  Colonial Legacy of Bureaucracy, Judicialization of 
Politics, Politicization of Judiciary, Constitutional Governance, 

Politically motivated Litigations, Politics of Judicial Review, Politics of 

Human Rights.    
     

Ambiguities in the Constitution Making Process  

 

Wheeler (1963)ii identifies the period of 1947-58, as power politics 

based on dissenting stakes of politicians. Constitutional issues were 

being victimized by personal biases, interests and local prejudices as 
well as political parties were not structured and disciplined enough to 

tackle complex constitutional issues.  Judiciary in this era dealt with 

‘doctrine of state necessity’ which is still a constitutional and judicial 
stigma due to ‘stare decisis’ [to abide by precedents].  Dosso caseiii was 

one of its illustration, where justice Munir held in context of first 

military coup of Pakistan, “a victorious revolution is a legal mode of 
changing a constitution and the national legal order for, its validity 

depends upon the will of new law creating organ. Even courts function 

only to the extend and in the manner determine by the new constitutional 

order. --- a successful coup is an internationally recognized legal method 
of changing a constitution.”  Hamid khan writes in his book 

‘Constitutional and Political History of Pakistan’ that first constitution of 

Pakistan 1956 was not only a replica of the Government of India Act of 
1935 with small modifications, but also was a lengthiest and confused 

set of statutes. He further narrates, “during the period immediately 

following Jinnah’s death, there development a fierce competition for 

influence, wealth, power and prestige between the various political 
interests and personalities. The arena in which, this competition first 

manifested itself was the organization for framing the constitution which 

was to give formal expression to Pakistan’s polity”. Likewise Newman 
(1962)iv locates three fundamental lacunas in development of 

constitution in Pakistan, first two are geographical (cultural) diversity 

and incapacity of politicians, and third is conflicts on religious issues. 
These conflicts were so fragmented that even in the presence of strong 

center, coercive establishment and fear of India were not able to build 

consensus for a practicable   objective resolution.  
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However, after passing of the Objective Resolution in 1949, the 

constituent assembly set up a number of committees and subcommittees 

to work out the details of the constitution on the principles as laid down 
in the Objective Resolution. The basic principles committee was the 

most important one. It had twenty four members who were not required 

to be members of the constituent assembly. The Basic Principles 
committee also set up a  special committee for ‘Talimaat-i- Islamia’, 

which consisted of reputed Islamic scholars to advice on matters arising 

out of the objective resolution. Under their clout objective resolution, 

turned to be a theocratic constitutional document which declared that 
constitutional sovereignty belongs to Allah. Though as per the Islamic 

concepts are concerned it is rightly to declare that Allah is sovereign and 

supreme. But constitutional document needs a consensus of society 
along with clarity of procedures. Positivists believe that political 

sovereign gives commands and laws which are binding in a respective 

society. Through declaring Allah as a political sovereign, basic 
committee tried to apply Sharia laws in Pakistan. This hegemony of 

Muslim scholars over constitutional norms and goals gave liberalists an 

opportunity in a reaction to relay on fundamental rights given by 

universal declaration of human rights, 1948 (UDHR). This started a new 
wrangling between religious and liberal segments of society to draft a 

consensual constitution for Pakistan  

 
On the one hand protection given to fundamental rights in constitutions 

of 1956, 1962 and 1973   was a touch stone of constitutionalism and on 

other hand emergency provisionsv and preventive detentionvi is creating 

a notion of coercive deterrence in society. Such kind of constitutional 
and legal dichotomies create issues of improper functionalities of 

constitutionalism.  Skuy(1998)vii narrates about this situation  that Indian 

penal code 1862 was motivated and codified on utilitarian approach of 
Bentham and Mills by Macauly. The whole draft was based on the 

English experience away from local ground realities and religious 

concepts. Its makers were logically confident in its utility through the 
mechanism of deterrence with a specific emphasis of law and order. But 

in practice it did not satisfy indigenous need because existing legal 

history and tradition were largely ignored. 
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Munir (2006)viii indicates the menace of protection given in Indian 
Independence Act, 1947  to all the prior laws existing in India before 15 

August 1947 introduced by English Raj. The existing legal system has a 

continuity of this menace till now through statues of continuation 
clauseix incorporated in all three constitution of Pakistan. It indicates a 

systemic constitutional antagonismx between law making bodies, law 

enforcement agencies, law interpreting institutions and law knowing 
communities. Under this constitutional environment, Braibanti (1964)xi, 

identifies core issues and problems which are putting a constant restrains 

on process of constitution making process and constitutionalism. 

According to him indirect elections, authoritarian procedure of 
constitutional drafting ( Manzoor Qadir’sxii one man show in addition of  

constitution commissions.xiii) As well as  ambiguous role of presidency 

in parliamentary settings, uncertain allocation of powers between center 
and provinces, restrains on judicial review of legislation by giving 

judicial immunity of  economic and land reforms , unable to design a 

format for separate functioning of legislatures and president, non-
justifiability of principles of policy, incompatible blend of the American 

presidential Practices with British parliamentary traditions, a relative 

increase in American influence over the domestic governing issues and  

central superior services  are  chronic  constitution making  issues. 
Inductive study for generalization suggests that pre and post 1973 

constitution, incapacity of politicians, control of state and its agents, 

doctrine of judicial restraints, office of President with its power to issue 
orders and proclamation of emergency, emphasis on strong center by 

Punjab centric establishment, polarization on religious issues, limited 

and controlled set of fundamental rights for citizen have made 

constitution making process feeble.  
 

Pakistan’s superior judiciary being trained under English traditions of  

sovereignty and maturity of parliament in addition to legacy of Royal 
Prerogative xivof Britain  is inherently incapable to assert itself by 

collaborating  executives whom it share same values and norms of 

training. Never the less it gave legality to extra constitutional steps of 
rulers to save the system from total collapse and anarchy during 

emerging phase of Pakistan’s democracyxv. Thus it observes regarding 

judicial restraint in the facade of doctrine of political question and 

reasonable doubt, ‘‘judicial restraint is essential to the continuance of 
rule of law and the public confidence in the political impartiality of the 
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judiciary and the voluntary respect for the law. ---- Judicial review must, 
therefore, remain strictly judicial and in its exercise, judge must take 

care not to intrude upon the domain of the other branches of 

Government’’xvi  These arguments elaborate that where politics of 
interests dominate, law and logic dismantle and vanish automatically 

and Darwinian real politicsxvii prevails in an overall scenario. This notion 

of survival of fittest knows no limits of legality or validity and promotes 
coercive elitism in a civil society.   

 

Systemic Constitutional Lacunas   
 

The Critical analysis of “1st, 3th, 4th, 5th and 7th”xviii Amendments of the 

1973 constitution during the democratic era of Bhuto, elaborate, that 
independent and proactive judiciary is not compatible with indigenous 

political and executive mind sets. It shows that judicial authority was not 

only restricted during military regimes but also became vulnerable in the 
hands of elected democratic setups. The  Article; 8(3) [a]xix of the 

constitution of Pakistan,1973   put restrictions even  on legislatures as 

well as judiciary to legislate or interpret legal provisions regarding 
military and police actions with respect to their duties or maintenance of 

public order in society.  Then non justiciability and impracticality of 

well documented directives of principles of policy xx and impracticality 

of Article.3xxi engender systemic constitutional lacunas with regard to 
judicial review of administrative action and legislation.  Due to abstract 

and subjective expression of availability of appropriate economic and 

material resources and elimination of exploitation as well as  judicial  
immunity given to economic and land  reformsxxii,  courts are barred to 

evaluate social action programs. Apex court recently admitted its 

inability in P.LD. 2006 S.C.697xxiii to try government on economic 

issues, only warned later to keep itself under prescribed limits of law and 
morality.xxiv Due to this judicial bar Bhutto's government in 1972 

nationalized thirty-two large manufacturing plants in eight major 

industries. Afterward, small scale industries and entrepreneurs, privately 
owned banksxxv along with private educational institutionsxxvi were 

nationalized. It resulted in to fifty percent decline in private investment 

in large-scale manufacturing and industrial sector between fiscal years of 
1973 to 1978xxvii.  Foreign as well as domestic investors lost their 

confidence on fiscal policies of Pakistan and gulf between rural feudal 

lords and urban industrialists expanded up to extent that facilitated Zia’s 
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martial law. Along with it  Continuity and protection given to colonial 
laws in the Article 268xxviii not only  reflects incapacity of 

parliamentarians to have a deliberation over procedural law making 

process but also indicates executive prerogative of President to issue 
interim orders, which is  against  the spirit of sovereignty of parliament 

as well as separation of powers theory . 

 
Now study would deal with impacts of constitutional amendments on the 

Article 199 (prerogative writ jurisdictions of high courts) and Article 

184(3) (Adjudicative powers of Supreme Court on the issues of public 

importance). First amendment with respect to writ jurisdiction gave 
judicial exemption to armed forces and incorporated in constitution in 

the Art.199 (3)xxix it stated that, “An order shall not be made under 

clause (1) on application made by or in relation to a person who is a 
member of the Armed Forces of Pakistan, or who is for the time being 

subject to any law relating to any of those Forces, in respect of his terms 

and conditions of service, in respect of any matter arising out of his 
service, or in respect of any action taken in relation to him as a member 

of the Armed Forces of Pakistan or as a person subject to such law.” 

Courts also acknowledged this restriction in a passive tone and observed 

in P.L.D1985 Quetta 29,xxx, “Military authorities are exempted from 
operation of Article 199” .With regard to third amendment Hamid khan 

states that Bhuto curtailed the rights of political detenus and 

correspondingly enhanced the power of government. This amendment 
was a direct attack on fundamental right which states; “who is acting or 

attempting to act in a manner prejudicial to the integrity, security or 

defense of Pakistan or any part thereof or who commits or attempts to 

commit any act which amounts to anti-national activity as defined in a 
federal law or is a member of any association which has for its objects, 

or which indulge in, any such anti national activity.”  Therefore it was a 

major curtailment of constitutional jurisdiction of high courts denying 
them jurisdiction to come to the aid of political victims or even to grant 

such people bail during their detention. By these amendments writ 

jurisdictions of high courts were also curtailed in the matter of stay of 
recovery, assessment, or collection of public revenues. The seventh 

amendment again barred high courts from exercising jurisdiction under 

Article 199 in relation to any area in which the armed forces were acting 

in aid of civil power. The wording of this provision was as following; 
“high court will not exercise its jurisdiction under article 199 when 
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armed forces are acting in aid of civil powers.” Besides it Zia’s military 
regime had suspended the constitution of Pakistan and held it in 

abeyance owing to this emergency was imposed and fundamental rights 

were suspended. Through a Provisional Constitution Order 1981, 
judiciary was again restricted to enforce judicial review by chief martial 

law administrator’s order. Though eighth amendment revived the 

constitution of Pakistan, 1973, but it made abstract objective resolution 
as an integral part of working body of constitution by the insertion of 

Article 2A. Hence Marrixxxi commented in his book on such situation 

that current constitution of Pakistan is disfigured due to amendments and 

executive orders. It has lost its effectiveness until a popular legislation 
provides a legitimate and consensual constitution. And in the context of 

out dated and unjust lawsxxxii, superior judiciary cannot assert a tangible 

and complete justice.xxxiii Judicial review deals with domain of revision 
and review. Power of revision is an internal mechanism of judiciary, 

where superior judiciary revises decision and judgment of lower courts, 

quasi-judicial authorities and entertains appeals against its own 
decisions. Therefore, this power is not focus of study; however power of 

judicial review against public action is main hub of research. 

Vulnerabilities of judicial review of public actions can be sorted into 

following categories.  
 

First one is economic category; legal immunity given to economic 

policies and reforms of respective governments is a constitutional 
weakness of judicial review. In contemporary scenario economic 

policies are in-fact public policies. Therefore inability of higher 

judiciary to review fiscal and monetary policies creates vital 

vulnerabilities of judicial review. Second category belongs to systemic 
flaws of administration of justice, judiciary lacks a proper mechanism 

for implementation of its judgments and decision and it has to relay 

upon executive and other law enforcement agencies for 
implementations. Law enforcement agencies are accustom to strict 

observation of law and order but incompatible with rule of law, on the 

other hand rule of law is a spirit of separation of powers and 
constitutionalism. However this concept is apparently impracticable in 

Pakistan in the presence of colonial determinant of strong civil and 

military bureaucracy and other powerful state actors. Third category 

deals with constitutional lacunas, contemptuous constitutional 
amendments have made judicial power most vulnerable in form of legal 
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immunity given to defense forces, Presidential orders and executive 
actions in name of public orders. Fourth category is political influence 

over judiciary in form of appointments of judges. Fifth is 

constitutionally inherited judicial restrains over strategic policy issues in 
form of doctrine of political question. Last category is absence of public 

interest litigation and alternate dispute resolution mechanism. It creates 

crisis of administration of justice with respect to public utility services 
and makes courts overburdened with useless litigations due to shortage 

of well-trained judicial officers and lawyers.   

 

The Colonial Legacy of Bureaucracy and Autocracy   
 

The focal point under consideration is about the malfunctioning, 
wrangling and incompatibility of three state agencies and their 

relationship with vulnerabilities of judicial review in the context of 

Pakistan. An antithesis of limited government is totalitarianism, with a 
hierarchal bureaucratic apparatus. It has a particular attributes of 

impersonal draconian laws, use of discretionary powers, obsession for 

absolute law and order, state coercion, deliberate protection of status quo 
and arrogant behavior of elitism. , Madison (1787)xxxiv is the most 

prominent who identified problem of controlling strong nexus of 

government and Hamilton (1788)xxxv proceeded further by stating that 

judiciary is a most vulnerable institution to attack. This study deals with 
colonial legacy of bureaucracy and its compatibility with military 

establishment, their constant wrangling with politicians as well as 

judiciary. The focus of study is constitutional fall out of this power 
politics. 

 

Historical Perspective of Bureaucratic Control and Post-

Independence Conditions  
 

Since formative phase Pakistan has a legacy and continuity of 

bureaucracy, who is selected and trained under British colonial 

administrative traditions. These men of high esteem are professionally as 
well as attitudinally determined to put subjects or citizens on the right 

path of public order through strict implementation of law and order. 

These bureaucratic monopolies on punitive action as well as 
discretionary executive powers generate state coercion. Now this study 

would discuss imperial exigencies dominating the administration of 
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justice in subcontinent since the Hindu dynasties up till Crown period 
with respect to public administration. Basheer (1941)xxxvi mentioned Al-

Beruni and elaborated that ancient Hindu society victimized by class 

based judicial system, where Brahmans dominated over other three 
classes. This classification of legal dispensation had sparked despised 

feelings of general masses for strict law and order as well as it enhanced 

the dictatorial role of kings and its agents in over all administration of 
justice.  

 

In 1206 Mumluk dynasty established its government in subcontinent 

India. Salateen period was sustaining until rise of Mughal era. In this 
period, Muslim rulers introduced a legal system based on equality and 

fair play but they always tried to keep the heterogenic armies and 

administrators united and pleased by aligned with fiqh (Islamic 
jurisprudence) of Hanafi School, for their own survival and popularity. 

This trend as well as proxy control and influence of Abbasid Caliphs in 

subcontinent, resulted into many incidences of military coup as well as 
bureaucratic monopolies. Munir (2008)xxxvii narrates about institution of 

judiciary in Mughal era. He points out that revenue courts in Salateen 

and Mughal periods, were not emerged in judicial setup. Rather a special 

ministry called as “Diwan-Ala” governed it. In addition all capital 
punishment, appointment of judges as well as directives (shahi farmans) 

to qazies and muftis were required to be confirmed and delivered by 

Emperors. They were considered as the supreme dispensers of justice 
and this autocratic legal authority rationalized in to “Fiqh-e-Firoz 

Shahi”, “A’in-e-Akbari” and “Al-Fatawa al-Alamgiriyah”. Never the 

less, these socio economic restrains on judiciary made it vulnerable prior 

to the intrusion of Europeans in Subcontinent. 
 

Introduction of English legal principles in shape of Lord North’s 

Regulating Acts 1773 in Bengal (Mughal India) and establishment of 
Calcutta Supreme court was first intentional move of British Parliament 

to control excesses sand monopolies of servants and employees of East 

India Company through judicial checksxxxviii. But desired results were not 
achieved due to nexus of tyranny among first Governor General of 

Bengal, Warren Hasting (1773-1784) and Sir Elijah Impey (the first 

chief justice of Calcutta Supreme court). Patna cause case (1777-1779) 

and the kasijora case (1780) where court had exceeded its territorial 
jurisdiction as well as the Nanda kumar case (1775), a so called judicial 



                           

10 
 

murder by Court were indicators that courts were vulnerable in hands of 
executivexxxix. Though, Hasting and Imply both were impeached by Lord 
Edmund Burke through British Parliament but received acquittalxl. The 

Federal Court (F.C.) of India established in 1937 under provisions of 
The Government of India Act 1935, it introduced federalism, intended to 

consider dispute between princely states and British provinces of India. 

Though Maurice Gwyer first chief justice of F.C (.1937-1943) gave 
many dissenting views against government with respect to protection of 

civil liberties incorporated in the Act of 1935 and were abridged in lieu 

of the Defense of India Act 1939xli. However, on his retirement Patrick 

Spens, patronized by executives was made C.J. (1943-1947) of the F.C.  
The constitutional history of colonial India elaborates that though 

concept of separation of power was theoretically inbuilt in higher 

judicial setup but practically courts were aligned with autocratic 
executives in presence of non-sovereign and ineffective colonial Indian 

parliamentxlii. Even before creation of Pakistan, colonial judiciary in sub-

continent was cooperating passively with colonial civil and military 
establishment to attain a sustainable public order embodied in 

Government of India Act 1935. Moreover, the Privy Council in England 

was least concern with concept of separation of power as per internal 

administration of India was concerned. This ‘execute- judicious’ role of 
lower as well as superior judiciary made it a legitimate tool for the 

expansion of establishment’s agenda for absolute control.   

 

Continuity of Colonial Administrative Trends in Pakistan  
 
Sheikhxliii says that Pakistani society is still under the  transitional period, 

its institution are not mature as well as transformed for  vibrant  concept 

of pluralism and social activism. History of military regimes and 

monopoly of bureaucracy has deeply influenced the psyche of ruling 
elites and common population of Pakistan. Sharma(1988)xliv describes 

that discretionary controls and decision making powers of bureaucracy 

as well as their arrogant attitude towards common masses is dangerous 
for democracy and welfare concept of state . Gunnar (1972)xlv focuses on 

discretionary executive control and elaborates that ideological and 

attitudinal legacy of authoritarianism as well as vested interest of 
administrators; politicians and big businessman are the strong forces 

behind this structure.Saeed (1967)xlvi narrates that sociopolitical 

infrastructure of Pakistan is not mature enough to deal with 
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overdeveloped institutions of civil and military bureaucracy; this 
incompatibility generates constitutional autocracy of executive which 

multiplies judicial vulnerabilities. Maluka (1996)xlvii elaborates that 

formative political and constitutional phase of Pakistan was 
contaminated by serving and retired bureaucrats, PRODAxlviii, PODAxlix 

and EBDOl are tangible examples of this coercive role of bureaucrats 

who mishandled the issue of  provincial autonomy with   mania of parity 
to manipulate the apprehension of Bangal’s (East Pakistan) democratic 

superiority in  mandate as well as  constituency less parliament. 

According to Newman (1962)li parliamentary form of government in 

Pakistan is vulnerable because of constant power struggle between 
central civil service, which belongs to urban upper middle class, and 

feudal aristocratic politicians. He declares the constitutional venture of 

1962 as; “by the executives, through the executives and for the 
executives’’, with a partial judicial review of administrative actions and 

restricted as well as conditional protection of fundamental rights  

Cohen(2004)lii, describe that Pakistan has a withered judiciary messed 
up with pathetic questions of validity of parliamentary wrongs or 

military coups or Islamic provisions,  under immense  political pressure 

of influential litigants to get  a  desired judgments. 

 
Mian (2004)liii, Iqbal (2006)liv and  Hedge(1973)lv believe that judiciary 

has to select between ‘independence of judiciary’ and their own survival, 

when they are try to resist executive powers Patel(2000)lvidescribes that 
when judiciary deliberate on delicate religious or social issues it has to 

face an immense pressure of religious , social and  administrative elites  

which have a potential to change judicial verdicts. Along with these 

views Pakistan had experienced a system of executive magistracy, which 
is still function in many part of the country. This past adjudicative 

practice especially in district level had imperial tendency of 

discretionary as well as arbitrary justice. Justice Kayani , termed this 
discretionary executive notion as “Repulsive Procedure” in P.L.D.1957 

Pesh100lvii.   On the issue of separation of judiciary from executive Apex 

court observed in P.L.D. 1993 S.C .341;“A law conferring unfettered 
power on the executive to administer criminal justice in a part of the 

country is discriminating, ----The mere existence of a tribal culture in 

that part of the country cannot be considered a rational basis for 

classification . The fundamental right to access to justice cannot be 
guaranteed in the absence of separation of judiciary from executive, to 
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impose executive officers to carry out the judicial work by ignoring the 
courts established in that area by itself creates discrimination and 

negates the very concept of justice and violates fundamental rights.”  

Thus judicial power in Pakistan is vulnerable due to civil - military 
bureaucracy and influence of other pressure groups. This structural 

change has created new kinds of emerging elites, which are incompatible 

with traditional underdeveloped society of Pakistan. This ideological 
fragmentation has broaden a gap between conventional elites and 

modern elites, where former have a firm belief on authoritative 

traditional style of government and later present an  idea  of 

participatory style of governance. This extreme heterogeneity and deficit 
of confidence among different stakeholders and clients has created an 

administrative vacuum, which has been filled by strong civil and 

military bureaucracy. These over ambitious mandarins are utilizing this 
situation for their personal gains and giving birth to incidences of 

corruption and mismanagement. 

 
Sayeed (1964)lviii elaborates that under the coercive military rule and 

autocratic center, Ayub was able to bring sustainable economic 

development in Pakistan through its authoritative top down economic 

and social, public policies. With the help of determinants like unanimity 
over Islam and fear of India he was able to bring socio political stability 

as well. Askari (1984)lix goes further in this direction and   narrates that 

in some underdeveloped third world countries with a halted and corrupt 
economy, military take over and its positive externalities due to 

trickledown effect  has  strengthen fragmented socioeconomic and 

political sector. It can be observed in Pakistan where defense forces are 

major stakeholders in strategic public policy and governing issues. 
 

According to these scholarly views colonialism gave this county an 

arrogant executive, unpopular dummy parliament, immature aristocratic 
politicians, confused set of procedural laws and obedient judiciary. The 

post-independence power politics between pro-Islamic and pro secular 

segments along with heterogenic nationalist as well as linguistic 
movement’s strengthened the monopoly and coercion of highly educated 

and well trained bureaucrats to govern the country through colonial 

principle of command and control. An uninterrupted continuity and later 

a compatibility of this determinant with military establishment and  
feudal cum industrialist aristocracy  tried to curb political diversity and 
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dynamic public opinion with help of legal rational authority extracted 
from the school of legal positivism, which elaborate that law does not 

require moral validity or social reliability for its implantation . By 

quoting Jenninglx that “law has no definition except in a particular 
context”, court has mentioned the views of  Grotiuslxi in PLD 1972 S.C. 

786; “while such a usurper is in possession, the act of government 

,which he perform may have a binding force ,arising not from a right 
possessed by him, for no such right exist, but from the fact that one to 

whom the sovereignty actually belongs, ,whether people ,king ,or senate 

,would prefer that measures promulgated by him should meanwhile have 

the force  of law”. 

 

Bureaucratic Discretions to Determine Public Interests in 

Pakistan 
 
Policy decisions  falls into two core categories, one deal with centralized 

mega projects and other deals with   decentralized social programs 

concerning with the public services and utilities. In welfare states pro-
poor public policies are usually focused on vulnerable segment of the 

society. However in Pakistan the elite system of government has a least 

concern for development of lower class. Hence basic unit of the 
implementation of public services and utilities is district/subdivision; 

here the street bureaucracy (lower echelon of public functionaries) is 

responsible for implementation stage. Yet usual functions of public 

services utility administrators and street bureaucrats are immune to 
judicial check, because lower judiciary in its milieu of training and 

routine tasks collaborates with district management group and police for 

the protection and maintenance of law and order. Thus bond of judicial 
magistracy with executive magistracy, station house officers (SHO, 

Police) and revenue officers retain colonial tilt of administration at grass 

root level. On the other hand nexuses of civil and military bureaucracy 

control mega public projects and centralized policies. This 
administrative monopoly generates politics of administration and 

wrangling of dissenting motives in the name of larger public interest, 

which are also immune to judicial check in provincial and federal level 
under guise of judicial restraint. This administrative trend creates 

vulnerabilities of judicial review in public policy implementation. 

Therefore, Pakistan’s judiciary has two types of vulnerabilities; one is its 
inability to plunge into strategic policy issues as well as executive 
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actions and second is its incapacity to implement its decisions. Apart 
from it an ambiguous use of the term ‘public interest’, also creates 

procedural hazards for Apex court to readdress strategic policy concerns 

because no constitutional or administrative authority has an exact 
definition of public importance.  Thus by giving validity to legitimacy of 

a government and its authority, court held “Government may take any 

other constitutional or administrative steps, which are deemed fit by it in 
the public interest for solving the problems”lxii. On another occasion 

court observes, “Policy decisions falls within the ambit of power of 

executive Government, which was expected to take such decisions 

keeping in view many considerations that is public interest, 
administrative, practical convenience and difficulties of the local 

population etc.”lxiii. Such type of acknowledgements of court to 

withdraw its writs in face of larger public interest not only supports 
doctrine of judicial restraint, but also promotes executive’s monopoly. 

Newly enacted legal frame work for army operations in Khyber pklxiv 

with the tilt of public order is one of the examples which deplore 
fundamental rights of citizens. In this perspective, Hiroshi (1975)lxv 

describes that the executive coercion and state violence in the name of 

public order during executive proclamation of emergency has a direct 

negative impact on the constitutional guaranties and fundamental rights 
of citizens.  Pakistan bears another gap within the context of state’s 

building blocks. Bench lacks an appropriate instrument for 

implementation of its judgments, and it has to relay upon executive arm.  
On the one hand, judicial review of public actions requires judiciary to 

act as a regulator over executives and law enforcement agencies and on 

the other hand, it has to depend upon them for the affirmative actions of 

judicial decrees. This problem generates dichotomy in overall 
administrative system. Even during Mughal era, there was a hierarchal 

departmentlxvi performing executive duties of courts to assert its powers 

but during Crown period and after it, judiciary lost this vital organ due to 
colonial attitude of centrality and proxy control. Absence of judicial 

managerial branch generates a vacuity for systematic and structural 

accomplishment of judicial orders. 
 

The Politics of Judicial Review in Pakistan   
 

Laws and statutes are lifeless, until lawyers, litigants and incidents 

provoke them to be vigilant. However their utilities depend upon the 
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motives behind this provocation. Hamid(2006)lxvii believe that superior 
judiciary utilizes  statutes according to trends of time and space. The use 

of interpretation is a strategic apparatus in the   disposal of extra 

constitutional forces who assert their influence to gain favorable 
judgments which have dire consequences on body politic of nation. For 

these arguments he quotes the comments of justice Cornelius about chief 

justice Munir, “Munir lacked conviction and was very fond of saying 
that ‘the law is an instrument for a judge to use the way he pleases to 

do so in order to achieve the result that he intends to .Give me any case 

and I can write two judgments, one of conviction and other of acquittal, 

and they will be equally convincing and legally correct’. No doubt, he 
had the ability to fiddle with reasoning but the same ought to have been 

applied for achieving the results most beneficial for the country 

.Unfortunately, it was not to be” 
 

Brohi (1958)lxviii has same views and passively illustrates   judges, as 

men of flesh and blood, ought to face limits of their own jurisdiction, 
power and authority.  It creates differences of opinions among rules of 

construction. So their opinions and judgments can be manipulated by 

extra judicial factors, which are inherent in the constitution of human 

mind. This contradiction of opinions and motives make judicial decision 
vulnerable. Iyer (1973)lxix narrates further that Pakistan’s political 

system has many intimidations for judges with a short period of 

normalness to perform. Bukhsh(1990)lxx and  Patel(2000)lxxi  identify this 
as bullying of pressure groups consist of religious ,political and social 

clout with conflicting agendas. Stuart (2004)lxxii declares that lawyers 

with instrument of litigations can manipulate this pressure for specific 

gains, and calls it a politics of rights but Hirschl(2006)lxxiii calls it 
judicialization of pure politics as an antithesis of judicial restraint. And, 

Wang (2010)lxxiv articulates it as politicization of judiciary. 

Friedman(2005)lxxv declares that external factors , intrinsic motives and 
political affiliations have an attitudinal impacts on bargaining  position 

of  judiciary, he enunciates this impact factor as a politics of judicial 

review. However, judiciary calls this as a satisfaction of judges in P.L.D 
1969 S.C. 14  by dealing with conflicting stances of rights of individual 

and duties of state   “Court is fully empowered to go into the 

reasonableness and sufficiency of  grounds even if the  statute   does  not   

require the  authority to act  upon  the reasonable  grounds but  leaves  
him to act  upon  his  own subjective  satisfaction”.lxxvi   Such a 
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deduction and ascertain of superior judiciary is based on its reaction 
against the tyranny of extra judicial pressure. But deplorably this 

reaction encroaches in the domains of other organs of state which 

negates the spirit of separation of powers. Abstract definition and 
interpretation of ‘complete justice’, ‘reasonableness’, ‘public 

importance’ are judicial pleas for this judicial activism. It has two kinds 

of core implications, one treats with strategic policy change under the 
notion of public interest litigation but inverse of it deals with power 

politics.   

 

Politicization of Judiciary and its Impacts    
 

 Parikh (2007), describes that there are two kind of judges, one with 
political and ideological  motivation and adherence  thus  have a great 

concern with a tangible policy change and  second kind of judges have 

no concern with the desired policy outcome, they just want to stuck with  
prescribed  laws ,rules and procedures. The post-independence judiciary 

has its own worth and position which is usually in conflict with other 

pressure groups. However, it is inevitable because judges want to protect 
authority and legitimacy of their own institution of judiciary but they are 

unable to calculate success probability of their decisions, this incapacity 

leads further conflicts between vital organs and forces of state. The Al- 

Jehad Trust caselxxvii , Zafer Ali Shah caselxxviii ,  Tika Iqbal caselxxix,  the 
I8th Amendment caselxxx,  Bhuto Murder Reopening Referencelxxxi, 

Memo gate Referencelxxxii, are few recent evidences in this respect. This 

structural politicization of judiciary trough litigation is least concerned 
with any kind of social change and good governance. Politics of 

Pakistan is simmering with allegations of corruption and 

unaccountability of pro-poor public policies like Benazer Income 

Support and Wassel-e-Haq Project, Khud Rozgar Scheme, Susti Roti 
Scheme, Ashiana Housing Scheem, Danish Schools Project, Yellow Cab 

Scheme, Parha Likha Punjab Project etc. But due to hurdles of locus 

standi and maintainability as well as lack of documentary evidences 
judiciary is not able to adjudicate with respect to rule of law. Thus it was 

declared in P.L.D 1998 SC 869 That, “Degeneration in all walks of life 

emanates from corruption of power and corruption of liberty, corruption 
breeds corruption, ‘corruption of liberty’ leads to liberty of 

corruption.”lxxxiii  
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Voigt (2003) elaborates on this issue that powers accumulated through 
corruptions has negative impact on judicial independence, which 

extinguish inherent element of judicial transparency as well lxxxiv. 

Tridimas(2010) says that  it promotes politics of non issues for petty 
gains, minimization of individual loses and diversion of resources by 

ignoring serious sociopolitical and economic concerns lxxxv. 

Vanberg(1998) narrates in this context that  Political maneuverings 
through calculated litigations help to craft courts of law as ‘Black Box’ 

for strategic policy compromiseslxxxvi.The recent wrangling of 

institutions and political actors to gain legitimacy through judiciary for 

specific agendas and their biased trespass in various piths and substances 
is a tangible extension of this argument. Beside it, emerging demands, 

and formations of judicial commissionslxxxvii to probe controversial 

issues also elaborate this phenomena.  
 

Functioning of Politicization   
 

This politicization has two dimensional edges, one instigates on 

initiation of litigation, which brings a controversial issue in the court of 
law. At this junction courts either collaborate with respective regime or 

dismiss petitions through the gear of technical   hazards. Asgher khan’s 

human rights petitionlxxxviii is best example of this view, where Supreme 

Court has deferred this controversial issue for fifteen years. Thus Apex 
judiciary entertains even a non-maintainable issue if want to confront 

governmental intervention in constitutional or public policy arenas.  

Meme gate caselxxxix is a relevant example of the arguments of politics of 
judicial review where Apex court entered in to a controversial subject 

through the extensions of interpretations. Honorable judiciary 

entertained petitions without proper locus standi in the name of 

fundamental right of informationxc, abstract integrity of territories of 
state incorporated in constitution through Article 2Axci with the 

combination of perceived threat to lifexcii (Article 9 of the constitution of 

Pakistan 1973; Security of person) of citizen and dignity of citizens of 
Pakistan (Article 14 of the constitution; Inviolability of dignity of man). 

Thus after instituting and maintaining a controversial case in the name of 

public importance, wrangling of diverse motives and principles surface 
out on judicial pitch. That is why, Schmidhauser (1984)xciii analysis it as 

“Court enters like a lamb, but soon roars like a lion”. Here judiciary tries 

to assert itself, but success depends on degree of constitutionalism in a 
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particular society. If time and space has a high degree of democratic 
norms then interest groups, ménage to get desired policy results through 

court process. But opposite of this process results in to political and legal 

disorder. Myrdal (1972) and Sharma (1988) describe in this context that 
in authoritarian states, where elitism (workable confluence of upper 

echelon of mandarins, top brass, businessmen, politicians, industrialists, 

feudal and professionals)xciv prevails laws, constitutional logics and 
public policy ethics ought to surrender in front of absolute power. 

 

 Politics of Human Rights and Judicial Review   
 

Supremacy and sovereignty of parliament and separation of powers 

theory are two competing concepts. Pakistan has a parliamentary form of 
government, where chosen representatives are supposed to carve rights 

of people and judiciary to interpret and protect them. But in Pakistan 

when judiciary tries to assert itself, it usually confront executive for 
tangible implementation of its verdicts that is why, Hamood-ur-Rehman, 

C.J. says, “A right cannot be nullified by executive action”xcv in addition 

to it court observes twice, “law, here means law that caters to larger 
collective public interest”xcvi and “law may be blind but the judge is 

not”xcvii. Thus on the issue of basic rights and application of law both the 

major organs of state confront each other, but judiciary has a 

comparative advantage under prerogative writ jurisdiction over 
executive under constitutional setup. Nasim Hassan Shah says in this 

regard “The duty of interpreting the Constitution is, in fact, a duty of 

enforcing the provisions of the Constitution in any particular case 
brought before the Courts in the form of litigation.” 

 

The opinion of ninety percent participants in question number one ,sixty 

four percent in question no two, and  eighty six percent in question no 
three of survey analysis  also collaborate with this prerogative of 

judiciary. Thus over the politics of rights parliament and judiciary 

compete to get efficacy of their actions. Larry (2001)xcviiinarrates it in 
context of an established political culture, where elected representatives 

have hegemony over public policies due to charismatic legitimacy of 

winning mandates so to manage possible arbitrary excesses it is 
necessary to have a legal rationale authority of judicial review of 

legislation to keep a government in order. Annabella(2007)xcix says that   

only  amid extreme differences  if there is no solution to protect rights of  
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people then  judicial  review is a reliable way to protect democracy. 
However legitimacy of parliament is based on valid electoral process, its 

absence affects reliability of legislative process. Subsequently 

unrepresentative judiciaryc is a last resort not only for fundamental rights 
but also for infuriated minority parities, opposition and enraged coalition 

partners with in and out of parliament. Because politicians and pressure 

groups use favorable injunctions and judgments of court of law as 
strategic and legitimate tool for their calculated gains.  A simmering 

trend of litigations in superior courts elaborates that court rooms are 

legitimate battlefields for political vendettas of fragmented and varied 

mandates in the name of abstract and blurred larger public interests. By 
taking a leverage of such competitive advantage court observes in PLD 

2010 S.C.1165 that; “Judiciaries in all democratic setup are vulnerable 

to the power of legislatures to create, alter or impair judicial structures ,-
------- political sovereign i.e. the people, being trustees of a ‘sacred’ trust 

in the distribution of powers under the Constitution, did not make Judges 

supreme arbiters on issues purely political. But they wanted the Judges 
to do, right to all manner of people according to law, without fear or 

favor, affection or ill-will”ci. On another juncture it observes in Hajj 

scandal case that; “We are conscious of our jurisdiction and exercise the 

same with judicial restrain. But such restraint cannot be exercised at the 
cost of rights of the citizens to deny justice to them”cii 

 

Never the less, politics of rights and litigations inherit in constitutional 
guarantees provides a rationale of internal strife between organs of state 

in lieu of constitutional governance. Along with it the winning or losing 

concept of traditional litigations helps to enhance existing frictions and 

gaps in sociopolitical system of Pakistan. Manipulation and real politik 
are strategies to control and ménage complex issues in fragmented 

societies. Judiciary as a part of society is under numerous extra-legal 

pressures     and it tries to make confluence for with strong elements of 
system for its own existence through typical arrangements of conflicts, 

litigants, lawyers and bench. However majority of litigants in superior 

courts have their own individual vendettas rather than public welfare at 
large and their personal motives of power politics are taken in to 

consideration by superior judiciary in the name of public interests. 

Though judiciary tried many time to separate itself from pure politics for 

example in 1991 SCMR 286 ciiiit held that “No question of public 
importance. Hence even leave to appeal was not allowed to be converted 
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to a petition under Article 184(3)”, in PLD 2001 SC 549 court decided 
that “Exhausting remedies available, but  not  maintainable” , in the 

PLD 2004 SC 583 “ Merely a political figure moving the court is not 

enough to treat the case as under public interest litigation” and in the 
PLD 2004 SC 609 “Petitioners only seeking financial benefit, not a 

matter of public importance.” Thus in the absence of clear and reliable 

definition of issue of public importance its position has become 
controversial especially during recent tensions between judiciary and 

executives.   As a consequence due to interdependence of subsystems 

judiciary turns out to be politicized, and attempts to bargain and assert 

through controversial judgments.  Biased and politically motivated 
litigation for the purpose of survival of fittest instigates politics of 

judicial review consist of politicization of pure law and judicialization of 

pure politics which ultimately serve the interests of powerful governing 
elites in Pakistan.   

 

Conclusion  
 

Power of judicial review is an important feature of judicial system under 
written constitution. But recent events in Pakistan demonstrate that 

executive has avoided the implementation of superior court’s verdicts, 

under the exercise of judicial power emanating from prerogative of writ 

jurisdictions and public interest adjudication. This has led to tensions 
between two vital organs of the state, creating uncertainties and deficits 

among the public at large. The feeble control of judicial review in 

Pakistan stems from following major sources, namely. Colonial legacy 
of bureaucracy create constant and unchecked abuse of executive power 

and discretionary authority to implement public actions. Systemic 

constitutional lacunas restrict judiciary to enforce its judgments, and 
politically motivated litigations. 

                                                             
i This study is mainly based on a submitted dissertation of this Author in Higher 

Education Commission of Pakistan and National Defense University Islamabad.             
ii Richard, Wheeler .1963 .‘‘Pakistan: New Constitution, Old Issues’’. 

University of California Press:  Asian Survey, Vol. 3, No. 2, pp. 107-115. 
iii P.L.D 1958 S.C 533 
iv K.. J, Newman. 1962 . ‘‘The Constitutional Evolution of Pakistan.’’ 

Blackwell Publishing: the Royal Institute of International Affairs, pp353-364. 
v Part X, Art 232, 233, 234, 235,  



                           

21 
 

                                                                                                                                        
vi Art.10(3), constitution of Pakistan 1973 
vii David,  Skuy .1998  “ Macauly and   the Indian Penal Code  1862” : 

Cambridge university press :pp513-557. 
viii Munir. Dr. 2006 .   “The Judicial System of the East India Company: 

Precursor to The Present Pakistani Legal System “ . Islamabad : AWLIYYAT, 

Aljamiat al islamiyyat al Alamiyyah,Islamabad  ,2005-2006.,--- “Article 224(a) 

1956 Constitution , Article 225(1) 1962 Constitution, Article 280(1) 1972 

Interim Constitution &. Article 268(1) 1973 Constitution---‘‘ Except as 

provided by this Article, all existing laws shall subject to the Constitution, 

continue in force so far as applicable and with the necessary adaptations until 

altered, repealed or amended by the appropriate legislature”. 
ix B.Z.Kaikaus vs. President of Pakistan, PLD 1980 SC160. 
x The Indian General Act1861, Chief Court Act 1866, Punjab Courts Act 1877, 

Punjab Courts Acts 1884, Indian High Court Act 1911, Government of India 
Act 1915, Government of India Act 1919 , Government of India Act 1935  and 

The Indian Independence Act 1947 of colonial Indian subcontinent under the 

Crown. As well as the Adaptation of Central Acts Ordinance Order of Pakistan 

1949, The Constitutions of Pakistan 1956,1962 ,(interim constitution of 1972) 

and 1973 
xi Braibanti, Ralph  (1964), ‘ Pakistan: Constitutional Issues in 1964’, Asian 

Survey, Vol. 5, No. 2, A Survey of Asia in   1964: Part II (Feb., 1965), pp. 79-

87Published by: University of California Press. 
xii A legal expert  and cabinet member  ; was a close ally of President Ayube, 

and a sole architect of 1962 constitution of Pakistan 
xiii Ayub khan constituted a constitution  commission chaired by J. Muhmamad 

Shahabuddin ,in 1960 
xiv In the constitutional monarchy of United Kingdom, the crown is a part of 

legislature. Crown as a ‘fountain of justice’ have immunities and privileges. 

Along with a notion of sovereign immunity; King can do no wrong neither its 

servants nor agents, prior to the Crown Proceeding Act of UK,1947 
xv Jennings, Ivor. 1957 . Constitutional Problems in Pakistan. Cambridge: 

Cambridge University Press. 
xvi1994 SCMR 2142.,  Imtaiz Ahmad  vs. Government of Pakistan 
xvii Steiner, Henery  and  Alston, Philip.  2007 .  International Human Right in 

Context Law, Politics, Morals . Oxford University Press. 
xviii 1st amendment, Act .XXXIII of 1974, Gazette of Pakistan, extraordinary, 

part 1, 8th may 1974, clause 9, amendment  of article 199 of the constitution (3), 

“immunity for the defense forces”. Clause 10, amendment of article 200 

(temporarily increase in the number of judges).   4th amendment Act LXXI of 

1974, gazette of Pakistan extraordinary, part 25 Nov 1975, clause 2, amendment 

of article 8, (immunity is given to the laws connecting to economic 

reforms)clause 3 amendment of article 17, insertion of the wage words 



                           

22 
 

                                                                                                                                        
“morality or public order”, clause 8, amendment of article 199, (3-A), 

“immunity is given to the preventive detention”. 5th amendment,  Act LXII 

of 1974, Gazette of Pakistan, extraordinary part 1, 15 Sep 1976. Amendment of 
article 199, “ immunity is given to preventive detention, registration of 

FIR”.  7th amendment Act XXIII  of 1977, gazette of Pakistan, extraordinary 

part 1, 16 May 1977, Clause 2 insertion of new article 96A, “Referendum as to 

confidence in prime minister”, Clause 4 amendment of article 199 “high 

court will not exercise its jurisdiction under article 199 when armed forces 

are acting in aid of civil powers”. 
xix Article  8 of the constitution of Islamic republic of Pakistan 1973; ‘‘Laws 

inconsistent with or in derogation of fundamental rights to be void ,,,, (3) the 

provisions of this article shall not apply to  [a] ‘any law relaying to members of 

the Armed forces ,or of the police or of such other forces as are charged with 

the maintenance of public order, for the purpose of ensuring the proper 
discharge of their duties or the maintenance of discipline among them,’…… 
xx Chapter 2 article 29,30,31,32,33,34,35,36,37,38,39,40, of the constitution of 

Pakistan 1973. 
xxi Article 3 ; Elimination of exploitation ,constitution of Pakistan 1973. 
xxii 4Th Amendment ,Act 1975, clause 2 (b)  
xxiii Wattan party through president v. Federation of Pakistan through cabinet 

committee of privatization, Islamabad and others, (Pakistan steel mill case )   
xxiv ‘‘The Banks (Nationalization) Ordinance, 1974 (Ordinance No. 1 of 1974) 

the Gazette of Pakistan, Extra-ordinary, Part I, dated 1-1-1974’’ 
xxv The Privately Managed Schools and Colleges (Taking Over) Regulation 

1972. Regulation No .118. 
xxviRole of Government in Economy’, Policy Development since Independence 

, (Economy of Pakistan), US library of congress.   
xxviii Article 268,continuance in force ,and adaptation of ,certain laws. 
xxix First amendment act 33 of 1974,(w.e.f .May 4,1974) 
xxx Dawood vs Jamilur Rehman  
xxxi Marri,  Khudabukhsh .1990 . A Judge May Speak.  Ferozons Pvt Ltd. 

xxxii For example, The Limitation Act, 1908;which put time bared  restrictions 

on  the rights of appellants / complainants  to  institute cases and revision 

applications in courts of law.    
xxxiii Art. 187; 1973. Pak. Const….., Prerogative of SC to do ‘Complete 

Justice’. 

 

 
xxxviMuhammad, Bashir. 1941.   The Administration of justice in medieval India 

. Aligarh university:  The Aligarh Historical Research Institute. 



                           

23 
 

                                                                                                                                        
xxxvii Muhammad , Munair. 2008.  “The Administration of Justice in the Reigns  

of Akbar and Awrangzib: An Overview”. http:// www.saloaam.co.uk  
xxxviii Eric, Stokes.  1959 . The  English  Utilitarians  and  India .  Oxford  
University  Press. P.2 
xxxix Chandra .Banerjee . 1984.  English Law in India  . New Dhali :  Anand  

perbat Publishers .2-55. 
xl ‘ Ninth report of Select Committee on the Affairs of India 1783  ‘Edmund 

Burke works ,1858 Edn, Vol. 8.p384 
xli   Emperor   Vs Shibnath  Banerjee   , AIR 1943 Federal Court 75----------- & 

Niharendu Dutt Mazumdar Vs   King Emperor , AIR 1942 Federal Court 22-----

- &-   Keshav  Talpade  Vs King Emperor  , 30. AIR 1943 Federal Court1 
xlii  Parikh., Damell . 2007 .“Inter branch  Barging and Judicial review in India”  

.p.3 
xliii Sheikh, Farzana. 2009 . Making Sense of Pakistan. London: Foundation 
Books Hurst& Company. 
xlivL.P, Sharma. 1988 .The Brown Rulers of  india :A Historical-cum 

Sociological Study of Indian Affairs after Independence. Konark Publishers . 
xlv Myrdal, Gunner. 1972.  Asian Drama . Allen Lane London:. The Penguin 

Press. 
xlvi Sayeed, Khalid .1967 .  The political System of Pakistan . Boston.: 

Houghton Mifflin Company . 
xlviiMaluka, Zulfiqar .1996 .The Myth of Constitutionalism in Pakistan.  

Karachi: Oxford University Press.  
xlviii Public and Representative Offices Disqualification Act, 1954. 
xlix Public Offices Disqualification Order, 1959. 
l Elective Bodies Disqualification Order,1959. 
li K, Newman. 1962. The Constitutional Evolution of Pakistan.  Royal Institute 

of International Affairs:   Blackwell Publishing. 
lii Cohen, Stephen. 2004. The Idea of Pakistan. Washington: Brooking 

institution press. 
liii Ajmal, Mian . 2004. A judge speaks out .Oxford university press. 
liv Iqbal Hedge, K.S.  1973.  Crisis in Indian Judiciary .  New Delhi: Sindhu 

Publications pvt, Ltd. 
liv Patel,, Javeed. 2006. Encounters with Destiny. Karachi: Oxford University 

Press  
lv Hedge, K.S.  1973.  Crisis in Indian Judiciary .  New Delhi: Sindhu 

Publications pvt, Ltd. 
lvi Patel, Dorab .2000.  Testament of a Liberal .Karachi: Oxford University 

Press. 

http://www.saloaam.co.uk/


                           

24 
 

                                                                                                                                        
lvii Khan Abdul Akbar vs D.C.Peshawar . 
lviii,Sayeed , Khalid.  1964. ‘‘Pakistan's Constitutional Autocracy’’. University 

of British Columbia: 
   Pacific Affairs; Vol. 36, No. 4, pp. 375-376.. 
lix Askari, Hasan. 1984.  “The Paradox   of Military Rule in Pakistan”. Asian 

Survey: Vol, 24. 
lx Jenning ,ivor .Sir. 1933 .   Modern theories of Law .Oxford University Press  
lxi  Grotious, Hogo .1625 .De jure Belli et Pacis, Book 1,ch 4. 
lxii PLD 2005 SC 193. Arshad Mahmood and others  v  Government of Punjab 

and others 
lxiii 2010 C.L.C. 577, Rai Munair Zafar vs. Province of the Punjab to Chief 

Secretary and 7 others,  
lxiv President  on the advice of Prime Minister  and approval of Federal 

government, promulgated Regulations Action in Aid of Civil Powers , 2011 for 

FATA and PATA, Khyber Pakhtunkhwa.June  23,2011 
lxv Sato,Hiroshi.1975. “Recent Trends in Constitutional Rights in India”. India: 

The Institute of Developing Economies. 
lxvi  The office of the ‘‘MIR’ADL’’, see F.N;6  
lxvii Khan, Hamid. 2006. Constitutional and Political History of Pakistan. Oxford 

University Press. 
lxviii Brohi, A.K. 1958 .Fundamental Law of Pakistan  . Punjab Law Book 

House. 
lxix T, Iyer. 1973. ‘‘Constitutional Law in Pakistan: Kelsen in the Courts’’ .The 

American Journal of Comparative Law: Vol. 21, No. 4 .  
lxx Marri,  KhudaBukhsh .1990 . A Judge May Speak.  Ferozons Pvt Ltd. 
lxxi Patel, Dorab . 2000 .  Testament of a Liberal. Karachi: Oxford University 

Press. 
lxxii Scheingold ,Stuart. 2004. The Politics of Rights: Lawyers Public Policy and 

Political Change.USA: University of Michigan Press.  

7Ran, Hirschl .2006. “The New Constitutionalism and the Judicialization of 

Pure Politics Worldwide”. Fordham Law Review: Vol. 75, p.721 
lxxiv Jen-Cheng , Wang.  2010.  “Politician’s Vision and Judicial Independence 

Reform: The Case of Taiwan”. Graduate Institute of Political Economy: 

National Cheng Kung University, Taiwan. 
lxxvFriedman, Barry.  2005 . “The Politics of Judicial Review’’ . Public Law and 

legal Theory Working Papers :   New York University : Vol 84, Nov/Dec 2005, 
Texas Law Review. 
lxxviP.L.D 1969 S.C. 14, Government of West Pakistan v. Begum Shorish 

Kashmiri 
lxxvii P L D 1996 S.C 324 
lxxviii P.L.D 2000 S.C 869 



                           

25 
 

                                                                                                                                        
lxxix P L D 2010 S.C.1165 
lxxx P L D 2010 S.C.1165 

11REFERENCE BY THE PRESIDENT OF THE ISLAMIC REPUBLIC OF 
PAKISTAN UNDER ARTICLE 186 OF THE CONSTITUTION TO REVISIT 

THE CASE OF ZULFIQAR ALI BHUTTO REPORTED AS PLD 1979 SC 38 

& 53 
lxxxii Constitution Petition under Article 184(3) of the Constitution regarding 

alleged Memorandum to Admiral Mike Mullen by Mr. Husain Haqqani, former 

Ambassador of Pakistan to the United States of America 
lxxxiii P.L.D 1998 S.C 388, Mohtarma Benazir Bhutto vs. President of Pakistan 
lxxxiv Lars , Feld and Stefan ,Voigt . 2003 . “Economic Growth and Judicial 

Independence: Cross Country Evidence Using a New Set of Indicators”. Cesifo 

: Working paper no. 906. 
lxxxvTridimas, George. 2010 . “Constitutional judicial review and political 
insurance” . Euro Journal Law Econ: 29:81–101 
lxxxvi Vanberg , Georg.  1998. “Abstract Judicial Review, Legislative Bargaining 

and Policy Compromise” . Journal of Theoretical Politics: 10/3:.299-326. 
lxxxvii Shahabuddin  commission   ,Hamood ur Rehman commission,--- Rental 

power project commission ,Flood fact finding commission ,NICL/unde pressure 

on FIA officers prob commission ,Abotabad/ Binladen operation Commission, 

Memo gate commission etc  
lxxxviii In 1996 a human rights petition was filed by Air Marshal (Retd) Asghar 

Khan in the Supreme Court of Pakistan (HRC 19/96) against the retired Chief 

of Army Staff General Mirza Muhammad Aslam Beg, the former ISI chief 

retired Lt-General Asad Durrani and Younis Habib of Habib and Mehran 

Banks, relating to the disbursement of public money and its misuse for political 
purposes. The petition questions the ISI's doling out money to the politicians. 

Meantime, former ISI chief Gen (Retd) Durrani submitted an affidavit 

confirming the accusation. Various politicians demanded the petition be heard. 

At last The petition has called upon the apex court on 29 feb 2012 to punish the 

politicians and political groups who have been receiving pots of money from 

the secret , 
lxxxix CONSTITUTION PETITIONS NO. 77 TO 85 & 89 OF 2011, & CMA 

NO. 5505/2011 IN CONST. P. 79 OF 2011 
xc Article19A,constitution of Pakistan,1973 
xci Objective Resolution as a integral part of the working body of constitution. 

  
xciii Schmidhauser, John. 1984. Constitutional law in American Politics. 

California: Brooks/Cole Publication Company  
xcivSharma, L.P .1988 .  The Brown Rulers of  India : A Historical-cum 

Sociological Study of Indian Affairs after Independence.  Konark Publishers 



                           

26 
 

                                                                                                                                        
Pvt Ltd. ---- &---------- Myrdal, Gunner .1972 .  Asian Drama . Allen Lane 

London: The Penguin Press. 
xcv  P.L.D. 1969 S.C. 430. ,Workers Cooperative Housing Society v.K.D.A.  
xcvi P.L.D 2010 L.H.R 230  , Main Iyaz Anwar vs. Federation of Pakistan and 

three others 
xcvii  PLD 1990 S.C. 899  , Mst. Aziz Begum vs. Federation of Pakistan. 
xcviiiLarry, Alexander. 1998. Constitutionalism, Philosophical Foundations. 

Cambridge University  Press. 
xcix Lever, Dr. Annabelle. 2007.  “Democracy and Judicial Review: Are They 

Really Incompatible?’’. British Journal of  Political Science. 
c Sayeed, B. Khalid .1967. “Constitutional Autocracy {manipulated through 

constitutional Amendments} ”: The Political System of Pakistan. Boston:  

Houghton Mifflin Company . 
ci  PLD 2010 S.C.1165 , Nadeem Ahamed, Advocate vs. Federation of Pakistan, 
(The18th Amendment Case).   
cii Human right cases no. 57701-P,  57719-G, 57754-P 58152-P, 59036-S, 

59060-P, 54187-P & 58118-K of 2010 and 1291-K & 1292-K of 2011 

(Regarding Corruption in Hajj Arrangements in 2010) 
ciii NR & T Corporation 


